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PREFACE 


At the present time no field of knowledge is growing more 
rapidly into favor, both in the colleges and universities, and among 
thinking people in general, than that of the social sciences. Look- 
ing to the past, they are linked with the whole process of biologic 
and psychologic evolution, and trace the origin and development 
jf human institutions and ideas. Dealing with the present, they 
describe the organization and activities of those social groups in 
which we all live. Looking to the future, they open up the 
important political, economic, and social problems that future 
generations must solve. 

Within this general field probably no subdivision so happily 
combines material of academic interest to the student and pos- 
sibilities of practical application, as does political science. The 
state is the greatest institution that nian has created, and its scope 
of activities promises to be increasingly extensive as society be- 
comes more complex. It seems, therefore, that there is need for 
a book that will give a general outline of political science, viewing 
the state from the standpoint of past development and present 
conditions. For the special student in this department of knowl- 
edge it will serve as a background for more specialized work in 
its various divisions ; for the general reader it will open up the 
important questions with which, in modem democracies, all good 
citizens should be familiar. There is an especial need for a text- 
book in political science for college and university classes, and in 
the arrangement and treatment of material in this volume that 
end has been constantly kept in mind. The references at the 
head of each chapter will suggest wider reading and open up the 
general literature of the subject. 

This volume aims to add little to the sum total of human knowl- 
edge. It draws freely upon the work of such scholars as Burgess, 
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Lowell, Wilson, Willoughby, Goodnow, Dunning, Reinsch, and 
many others in this country, to say nothing of the numerous Eng- 
lish and continental writers whose work in this field is excellent. 
Valuable suggestions have also been received from Leacock’s '' Ele- 
ments of Political Science ” and from Dealey’s The Development 
of the State,” both of which appeared while this work was in 
preparation. The chief purpose of this book is to combine, in 
brief compass, the essentials of political science, the details of 
which have been so ably worked out by these men ; and, by show- 
ing the interrelations among the various divisions of the subject, 
to bring out more clearly the essential unity of the state. While 
based upon a certain theory of the state, it aims to give a fair 
statement of those principles concerning which scholars are not 
yet entirely in agreement. In a word, it is, as its title indicates, 
an Introduction to Political Science, outlining and suggesting the 
origin, development, organization, and activities of the st^e. 

The author wishes to express his appreciation of the assistance 
he has received from Mr. W. N. Carlton, formerly librarian of 
Trinity College, at present librarian of the Newberry Reference 
Library of Chicago ; of the helpful criticism of his former teacher. 
Dr. J. Lynn Barnard, now of the School of Pedagogy of Philadel- 
phia; of the inspiration given by his former teacher. Dr. Leo S. 
Rowe, of the University of Pennsylvania ; and especially of the 
unwearied cooperation of his wife, whose careful and critical prep- 
aration of the manuscript has made improvements upon almost 
every page. Valuable assistance in the verification of references 
and in the preparation of the Index has been given by Mr. J. E. 
Brown, one of the author’s students in Trinity College. 

RAYMOND GARFIELD GETTELL 

Trinity College 

Hartford, Connecticut 
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NATURE AND SCOPE OF POLITICAL SCIENCE 

REFERENCES 

Amos, S. The Science of Politics, pp. 1-20 
Bluntschli, J. K. The Theory of the State, Introduction 

Goodnow, F. J. The Work of the American Political Science Association. Pro- 
ceedmgs of the American Political Science Association (1904), Vol. I, pp. 35~47 
Leacock, S. Elements of Political Science, pp. 3-12 
Pollock, F. History of the Science of Politics, pp. i-S, 93“9^ 

PULSZKY, A. The Theory of Law and Civil Society, chap, iii 
Seeley, J. R. Introduction to Political Science, Lecture I 
SiDGWiCK, H. Elements of Politics, chap, i 
Willoughby, W. W. The Nature of the State, chap, i 

1 . Political science. In order to convey a comprehensive idea 
of the nature and scope of political science, it is necessary to 
outline the field of knowledge that it covers and to indicate the 
boundary lines that separate it from other allied sciences. Political 
science may be briefly defined as the science of the state. It deals 
with mankind viewed as organized political units. It includes a 
historical survey of the origin of the state, tracing the beginnings 
of political life as they emerged from earlier social forms. It con- 
siders, also, the development of the state as it evolved from simple 
to complex, - — from the loosely organized tribal horde to the mod- 
ern state with its highly specialized government. Such a study 
must include not only the actual historic evolution of the state, 
but also the development of political ideas and theories, since they 
powerfully influenced state development, especially after man began 
consciously to direct and modify what was at first largely uncom 
scious growth. Political science must also analyze the fundamental 
nature of the state, its organization, its relation to the indmduals 
that compose it, and its relation to other states. In addition, it 

3 
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must describe^ modern states as they actually exist and must com- 
pare and classify their governments. Finally, political science deals, 
to a certain degree, with what the state ought to be, — with the ulti- 
mate ends of the state and the proper functions of its government. 
It is thus a historical investigation of what the state has been, an 
analytical study of what the state is, and a politico-ethical discus- 
sion of what the state should be. 

Its leading subdivisions, therefore, are : ^ 

1. Historical political science, — the origin and development of 
political forms. ^ : 

2. Political theory, — a philosophic study of the fundamental 

concepts of the state. : 

3. Descriptive political — an analysis and description of 

existing political forms, ^ ^ A - 

4. Applied political science, — the principles that should control 
the administration of political affairs ; the proper province and 
functions of government. 

2. Relation to allied sciences. Political science, as one of the 
sciences dealing with the relations of man to man, stands in close 
affiliation with the other social sciences, as a subdivision of a 
broader field, or as a general field including more specialized sub- 
divisions, or as an allied science having points of contact. For 
example : 

1. Political science and sociology. Sociology, the science of 
society, deals with man in all his social relations. These may vary 
from commercial or religious interests, almost world-wide in scope, 
to the single family or the narrowest fraternal group; and such 
organizations are, in many cases, little concerned with state bound- 
aries. Political science, the science of the state, deals with man 
in his political relations alone. It views mankind as divided into 
organized political societies, each with its government which creates 
and enforces law. Political science is thus narrower than sociology, 
and is, in a general sense, one of its subdivisions. 

2. Political science and history. Hist ory is i record of past 
events and movements, their causes and interrelations. It includes 
a survey of conditions and developments in economic, religious, 

1 Willoughby, The Nature of the State, p. 4. 
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intellectual, and social affairs, as well as a study of states, their 
growth and organization, and their relations with one another. 
Economic, religious, intellectual, and social institutions, however, 
have no bearing upon political science, except as they affect the 
life of the state. On the other hand, political history furnishes 
the major part of the raw material for political science. From its 
data concerning numerous concrete states are drawn the general 
conclusions of political theory as to the fundamental nature of the 
state ; and on the basis of its information is built up the science 
of comparative government. Its records of past states, with their 
successes and failures, also throw light upon the vexed questions 
of the best form of government under given conditions, and of 
the proper functions of governmental activity. History gives thus, 
as has been aptly said, '"the third dimension of political science.”^ 

3 . Political science and eco7iomics. Economics, the science of-' 
wealth, deals with man’s individual and social activity in the pro-^'^ 
duction, distribution, and consumption of wealth, under conditions 
both physical and psychological. In so far as this activity is indi- 
vidual, or concerns any social organization except the state, its^V 
relation to political science is remote. An important part of eco- 
nomics, .however, deals with the activity of the state in regard to 
wealth. Such subjects as taxation, currency, and governmental 
industries form a field common to both sciences, economics view- 
ing them as certain forms of man’s total activity with regard 
to wealth ; political science viewing them as certain functions of 
governmental administration. In addition, economic conditions ina- 
terially affect the organization and development of the state; and 
the state in turn, by its laws, frequently modifies economic condi- 
tidiis. The rise of feudal government on a basis fundamentally 
economic is a good example of the former; and even a casual 
acquaintance with modern* conditions shows the close connection 
existing between business and politics. The way in which the 
state may influence economic conditions is illustrated by corpora- 
tion legislation, tariff laws, and labor regulations. 

df. Political science a7id ethics. Ethics, the science that deals 
with conduct in so far as conduct is considered right or wrong, 

^ Willoughby, The Nature of the State, p. 5t 
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also has points of contact with political science. The origin o 
moral ideas is closely connected with the origin of the state, o 
arose in that early group life, based on kinship and religion, 
custom was law and when moral and political ideas were not ^ 
entiated. With the development of civilization and the contlict 
between private and group interests, custom gave way to con- 
science, or individual morality, on the one hand, and to or 
political morality, on the other. Right and wrong with individual 
or social sanction were distinguished from rights and obligations 
with political sanction. Yet the relation between morals and aw is 
still close. Moral ideas, whm they become widespread and power- 
ful, tend inevitably to be crystallized into law, since the same in i- 
viduals that form social standards are those that comprise the 
state. On the other hand, laws that attempt to force moral .ideas 
in advance of their time usually fail in administration. Besides, it 
is from the ethical standpoint alone that the state is ultimately 
justified ; and the proper functions of government must be deter- 
mined in last analysis on the basis of the ethical compromise Aat 
secures the greatest good to the individual and at the same time 
promotes the greatest common welfare. 

5. Political Science and Jtirtsprudence. Jurisprudence, which 
may be briefly defined as the^science of law, is properly classed as 
a subdivision of political science. The principles of law in general, 
and the specific rules that determine the organization of a given 
state, its relation to its citizens, and the regulations that it enforces 
among them, together with such agreements among states as 
approach definite legal statement and enforcement, — all are in- 
cluded in a science that attempts a complete explanation of state 
existence and activities. 



PART I 

THE NATURE OF THE STATE 



OUTLINE OF CHAPTER II 


References 

Need for Definitions and Distinctions 
Nation ; Nationality 

w nr% * rr«i 

Ol ai e 

1 . territory 

2. population 

3. organization 

4. UNITY 

Sovereignty 

Government 

Divisions of Political Science 



CHAPTER II 

preliminary definitions and distinctions 


references 

Amos, S. The Science of Politics, chap, ii 

jLUNTscHLr, J. K. The Theoiy of thg State, Bk I chao i ■ Bk- TT 

“““ 

Leacock, S. Elements of Political Science, pp. 12-20 
Lewis, G. C. The Use and Abuse of Political Terms 

A^oolsey, T. D. Political Science, Vol. I, pp. 139-144, igg^^oy 


3. Need for definitions and distinctions. Before entering upon 
<1 discussion of the origin and groivth of political institutions it is 
iiecessary to get a clear idea of some of the fundamental concepts 
of po itical science.^ This will not only give precision and definite- 
ness to the use of certain expressions, but will also make more 
clear the scope and divisions of political science, and will show th*e 
relations existing among these divisions. No worker in this field 
ran proceed far before meeting such terms as " nation,” " state ” 

sovereignty,” "government,” and "law.” Because of careless 
usage in ordinary speech, and because of their intrinsic importance 
a more exact meaning for each will here be given. 

4. Nataon^ nationality. The term "nation,” from the standpoint 

of etymology, is an ethnic term (cf. nascz) and is so used by the 

Germans. In this sense it denotes a population speaking the same 

and having the same customs and civilization, without 

re^rd to Aeir political combination. On the other hand, English 
and American usage gives to the term " nation ” a political signi- 
as^ denpting a body of individuals organized under a s'ingle 
government. For precision in nomenclature, therefore, it seems 

advisable to use the term "nationality” to denote a population 
laving common ^ bonds of race, language, religion, tradition, and 
history. These influences create the consciousness of unity that 


9 



lO 


INTRODUCTION TO POLITICAL SCIENCE 


binds individuals into a nationality. Such a population, other things 
being equal, tends to form a state ; and the strength of a st^e de- 
pends in large degree upon its national unity. At the same time, 
in actual existence, the boundaries of nationality and of state seldom 
coincide. Almost all states include several nationalities, often 
widely variant, — ^the United States, the British Empire, Switzer- 
land, and Austria-Hungary being conspicuous examples. Some 
peoples, for instance Jews and Poles, although for centuries retain- 
ing their'nationality,' fail to form states. 

5. State. Since political science is the science of the state, a 

clear understanding of. what is meant by the term " state ” is all- 
** — _ ■ * 

important. From the beginning of social life men have lived under 
some form of public authority. The nature of this authority has 
varied, and it has exercised its functions through different forms of 
organization. Beneath these differences in the concrete manifes- 
tations of political life may be observed a practical identity of 
purpose ; and by disregarding nonessential elements, and modifi- 
cations that arise because of the demands of time, place, or cir- 
cumstance, the veiy essence of the state may be discovered and 
the characteristics that distinguish it from other organizations may 
be clearly pointed out. In this way the nature of the state in the 
abstract, the universal phenomenon with which political theory 
deals, may be considered apart from the various concrete states 
that have existed from time to time, whose consideration belongs 
to the field of historical and descriptive political science. An 
analysis of the state shows its essential factors to be 


1. Territory ) -m - , i 

„ , : } Physical elements 

2. Population ) 

3. Organization ) ^ . 

1 Sovereignty 

4. Unity ) . . 


I. Territory, While history shows people in the hunting and 
fishing or pastoral stages of development, living under a tribal form 
of organization, in which the idea of definite territory played no 
part, it is doubtful whether the term ” state is properly applied to 
such a condition. As a later chapter will indicate,^ the origin of 

1 See Chapter V. 
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and national conditions, on the rise and growth of states will be 
discussed later, ^ 

3 • Organization. Given a population inhabiting a definite ter- 
ritoi^-, the next requisite is some method by which authority may 
be exercised over these individuals. %)me organization must exist 
by which the state may express and administer its will. Either as a 
result of mutual agreement, based on natural development through 
common race, language, and traditions ; or as a result of compul- 
sion, based on the conquest of the weaker by the stronger, some 
form of political machinery or government, which either receives 
or compels^ obedience, must be created in order to form a state. 
This organization is the only outward manifestation of the state. 
Through it alone can the state have dealings with its citizens or 
wrth other states ; hence the greater part of political science fIf-aR 
with states as^ concretely organized in their governments. 

4- Unity. By unity is meant that the territory and population 
constituting a state cannot form a part of any wider political organi- 
zation ; neither can a state include any territory or population that 
does not form a part of it politically. Thus the so-called "states” 
of the United States are not states from the standpoint of political 
science, since they form parts of the wider political unit, the United" 
States, which itself is one state. On the other hand, Europe 
though a unit geographically, is not a state because it includes a 
number of separate political organizations, each of which is a state, 
l^niyy involves the idea of complete external independence and of 
absolute internal oneness ; and a population possessing unity in 
this sense, if it occupies a definite territ@ry and is organized by 
means of a government, invariably constitutes a statel"': 

. 6. Sovereignty. If, then, territory', population, organization, and 

unity are the essential elements of a state, a still further analysis 
rnay be made. Leaving out of consideration territory and popMa- 
tion as the physical elements or raw materials of which a state is 
compsed, and combining organization and junity,'^ A real essence 
of the state is found to be sovereignty. Viewed Internally, this 
rneans that a stete h^ complete authority over all the individuals 
that compose it; viewed externally, it means that a state is 

^ See Chapter IV. 
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completely independent of the control of any other state Since a 
L authSS'“ individual within the state is exempt from 

can off w or group of persons outside the state 

can olfer interference. Since a state possesses organization, it ha 

a government by me^s of which it enforces authority overts 

m^wduals and maintains its independence of other states. Sover- 

exteri’alK internally and absolute independence 

externally, is the distinctive characteristic of the state • and a 

population inhabiting a fixed territnn/ =,nrl 

/'rx 4 -' 4 - 4 . " " ^ possessing sovereignty 
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saj that the constituent element of the state is population but 

a state -^MTtT characteristics before it becomes 

po« settled sovereign pon4Zo„; 
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system of itvfd administration, which,- with its own 
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states have 

exercising the specific function of making or 
p^iending the constitution. These also form parts of the govern- 

as the government may be defined 
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sovereign powers of the state.” i Just as each state is 
a unit, so the government of each state is a unit, although separated 
for convenience into various departments and divisions. A state 
cannot exist without a government, and government exists only as 
the organization of a state. While the term state ” is an abstract 
term and may be conceived apart from the existence of any actual 
state, since all states are alike in essence, ^oveTtwient is distinctly 
a concrete term and its forms vary, being determined in each case 
by the political conditions that obtain in each state. Government 
is thus the existing adjustment between the state and its individuals, 
and the means by which interstate relations are maintained, — the 

machine^ through which the purposes of the state are formulated 
and executed. 

8. Divisions of political science. The preceding discussion of 
fundamental concepts indicates the logical divisions of political 
science and their interrelations. The analysis of the state leads 
naturally to a consideration of the physical basis of the state, and 
there the subdivisions are territoiy and population. Sovereignty, 
viewed from its internal aspect, opens up the relations of state to 
individual ; viewed from its external aspect, it leads to a discussion 
of international relations and the rules called international law. 
Again, when the ends of the state and the functions of govern- 
ment are considered, the same fundamental distinction between 
the individual on the one hand and the state on the other serves as 
the basis of the opposed doctrines of individualists and socialists. 
Filially, since the state manifests itself only in its governmental 
organization, a study of the origin and development of govern- 
mental forms and a comparativ^e description of modern govern- 
ments in their separation into legislative, executive, and judicial 
departments, and their division into central, local, and colonial 
organs will occupy a considerable part of this » volume. Political 
science thus becomes, as defined by Bluntschli,^ the science 
which is concerned with the State, which endeavnrs to understand 
and comprehend the State in its conditions, in its essential nature, 
its various forms or manifestations, its development.” 

^ Dealey 4, The Development of the State, p. 144. 

2 The Theory of the State, p. I . 
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9. Importance of the physical basis. In last analysis all phe- 
nomena are transformations of physical energy, and the activities 
of the state are no exception. Given the individuals that constitute 
the state, the various combinations of these individuals, the natural 
environment in which they exist and the interrelations amcng 
these, and natural science will explain the state in its own terms. 
Without encroaching upon this field, political science may at least 
view the raw materials of which the state is composed, and their 
influence on state formation and development. The analysis of the 
essential factors included in the state has already indicated its 
physical basis. Territoiy and population, or, stated more broadly, 
nature and man, are the foundations of the state as they are of all 
social organizations. A hasty '‘survey of the influence that physical 
environment exerts on state life, and of the broader questions of 
race and the growth and distribution of mankind will form a valu- 
able introduction to the later discussion of the origin and develop- 
ment of the state, and to those activities whose manifestations are 

17 , 
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less obviously physical. Questions such as, Why did the state 
arise ? Why at such a time or place ? Why were its limits as 
to boundaries and people thus? Why its peculiar organization ? 
Why its particular course of development and decline ? cannot be 
answered unless those institutions and conditions whose causes are 
ultimately found in the physical environment, are understood. 

It must further be remembered that while, for convenience, the 
physical basis of the state is subdivided into (i) the natural environ- 
ment, and (2) the population, the connection between these two 
is very close. Man himself is a part of nature ; and his origin, 
development, and distribution, his division into races, even his 
intellectual make-up, are powerfully influenced by his surroundings. 
Ever}^ state consists ultimately of a number of individuals, each 
having certain physical and mental characteristics, existing in cer- 
tain relations with one another, and the whole existing in a certain 
natural environment. This environment is constantly modifying 
the life of both individual and group ; these in turn are constantly 
modifying their environment ; and the relation of individuals to 
one another modifies both the individual and the group. It is 
obviously impossible to discuss adequately within the scope of a 
single chapter the importance of these elementary factors of state 
development, but a few facts and illustrations may serve to indicate 
the enormous influence that physical conditions exert,. 

l O, Elements of the physical environment. The natural environ- 
ment includes the sum total of all those influences of the external 

the individual or of the social group. 
Its subdivisions may be roughly stated as follows : — 

I. The contour of the earth’s surface 

,2. Climate 

3. Resources 

4. The general aspects of nature 

These form the background of all human existence and con- 
stantly condition all human institutions. In the early life of man- 
k ind points of contact with nature were few, and dependence on 

was almost complete. Growth of intelligence 
k^^n mto contact with nature at an increasinsf number of 
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points, and at the same time extended his control over nature until 
he became the master rather than the slave of his environment. 

wondeiful advances of modern science, however, are but 
ue^innings of man s control of the physical environment 
anc tie most advanced modern state is powerfully affected by 
natural conditions with which the skill of man is still unable to 
cope. A few illustrations under each of the above heads will indi- 
cate their importance in past and present political existence. 

11. Contour of the earth’s surface. The contour of the earth’s 
surface nmludes the arrangement of land and water areas, the size 
and position of mountains and rivers, the extent and altitude of 
land divisions. It gives, in short, an earth divided by nature into 
a number of land units of various sizes and of various internal 
oimations, separated from one another by broad water or hio-h 
mountain barriers, or joined by river systems or valleys. Spine- 
times these units arc distinct, with natural boundaries on all sides 
as m the case of Spain, Italy, or the British Isles, although these 
differ as to internal unity. Sometimes the natural boundaries are 
indistinct or broken in placesj as in the case of the Russian plain 

or the Mississippi valley. Such physical conditions influence state 

existence in many ways : 

I. The size of the state. Other things being equal, the areas of 
coincide with tiiese geographic units. Natural bar- 
lieis protect the people living within them from contact with other 
peoples, and develop those common interests and that conscious- 
ness of unity which lie at the basis of a state. It was no accident 
that great empires gn-ew up^ in the Nile and in the Euphrates val- 
leys ; that the Russian plain, the Chinese river valleys, and the 
basin of the Mississippi are the seats of extended .states at the 
present day. Aside from the effects of favorable climate and fertile 
soil, a vast extent of unbroken area encourages the formation of a 
state with great territorial expanse. On the contrary, nature formed 
Greece and Switzerland to be the homes of small, distinct units, 
and Isurope -as a whole is adapted to a number of states of com^ 
paiatively equal size. All attempts to maintain world empire in 
Europe have failed, in spite of the genius of Cmsar, CLirlem 
and Napoleon. 
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The efforts of man may, of course, modify the influence which 
the contour of the earth’s surface would otherwise exert on the 
area of states. The maintenance for several centuries of Roman 
legions along the Rhine frontier served the same purpose as an 
impenetrable mountain barrier, and helps to explain the present 
separation between h ranee and Germany. On the other hand, the 
engineeiing skill of man and the development of transportation 

may enable a single state to include several geogi'aphic unities, 

as the expansion of the United States bears witness. 

question of size exercises considerable influence on 
state development. It was the expansion of Rome that checked 
her democratic tendencies and caused a reaction towards the cen- 
tralized despotism of the Empire ; and it is the territorial growth 
of modern democracies that has necessitated the present highly 
developed forms of representative government. 

2. The isolation of the state. The configuration of the earth 
determines in large degree whether a state shall develop apart from 
external influences, or whether it shall constantly have peaceful or 
warlike relations with other states. The Rhine boundary, the weak 
spot m the frontiers of France and Germany, has been the bone 
of contention between them, and the battle field of Europe. Greece 
with her excellent harbors and her coast fringed with islandsi was 
naturally led to intercourse, trade, and colonization. Spain and 
England, both cut off by natural boundaries from neighboring- 
states, worked out their political institutions with little interference, 
developed commerce, a navy, and a colonial empire, 
h^t^atotate gams m the way of protection by a natural frontier 
IS partly odTset by the danger of provincialism and internal stagna- 
tion, and, iri^ case of w'ater boundaries, by the dependence upon 
naval strength to maintain external relations. The fall of Spain 
was due both to her internal narrowness and to the loss of her 
colonies as_a result of naval decline. England, comparatively safe 
rom mvasion, must maintain a powerful navy to avoid a similar 

of 1 separates Ireland from the remainder 

ot the Biitish Isles is largely responsible for the differences in 

Sldan ° against 

England that the Irish retain. The existence of mountains in 
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Wales and Scotland has somewhat similar effects upon the unity 
of Great Britain. 

water areas largely determines 

*£ <=^^i^ercial importance of ^ a When the Nile and the 

Euphrates valleys were the seats of empire, Phoenicia, the middle 
country, facing the Mediterranean, was the great commercial powder. 
As civilization shifted westward and surrounded the Mediterranean, 
Greece and Rome in turn held the strategic position. The dis- 
covery of the New World and the growing importance of the 
Atlantic gave Spain, Holland, and England advantages of geo- 
graphic location ; while present conditions, in the opening up of 

Pacific lands, find the United States, facing on both oceans, in an 
enviable position. 

3 . The direction of external activity. Social as well as physical 
movements tend to follow lines of least resistance, the arrangement 

rivers, and seas determining in the main the trend 
of migration and of conquest. Greece, with her chief mountain 
system on the west, and with good harbors and numerous islands 
on the east, naturally came first into contact with Oriental peoples. 
Rome, facing in the opposite dfrection, had early relations with 
Carthage and with the ■ Gauls and other barbarians to the west 5 
while not until late in her development did she come into contact 
• with Greece, with whom she stood, as it were, back to back. As a 
result, Greece, compelled at first to wage defensive wars against 
older civilizations, was thrown back upon herself and developed 
an internal life of remarkable energy ; Rome, thrown into relations 
with inferior peoples, naturally began her career of external con- 
cjuest that resulted in world-wide dominion and an imperial form 
of government. 

?^s^st means of access to 
5 3.nd nioun^ains, The St. Law- 

rence and Mississippi invited the French traders and missionaries 
to scattered settlements ; while the Appalachian Mountains re- 
stricted the English colonists to a narrow strip of coast for over a 
century. The resultant spirit of unity and of common interests 
among the English colonists was manifested later. Besides, it was 
no accident that the final clash between English and French in 
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America should occur over the possession of the headwaters of 
the Ohio, one of the natural entrances into the western lands. The 
early migrations of peoples, the colonization of newly discovered 
areas, and the immigi'ation of recent times have all followed natural 
lines of movement. Civilization and culture as well as war and 
conquest expand in the directions where natural barriers least pre- 
vent social intercourse. In ancient times physical features deter- 
mined the trails of savages and the routes of caravans ; in modern 
times the location of cities and the direction and nature of facilities 
for communication, travel, transportation, and trade have been 

fundamentally affected by geographic contour. 

12, Climate. Climate, referring especially to natural conditions 
of light, heat, and moisture, affects the individuals that compose a 
state, rather than the state as a unit. It is, however, difficult to 
separate its influence from that of fertility of soil and resultant 
vegetable and animal resources, which affect the group as well as 
the individual. In general it may be said that climatic extremes of 
any kind interfere with the higher forms of state existence. The 
dazzling brilliancy of reflected light from arctic snows or tropical 
. deserts, the long nights of the polar regions, the extreme cold, 
which checks vigorous growth, the extreme heat, which enervates, 
the malarial marshes of rainy regions, the parched lands of rainless 
areas, — all these make existence difficult, and organized political 
life possible only in its undeveloped forms. All great states have 
arisen in areas where a temperate climate is combined 
moderate amount of moisture. While the earliest states emerged 
in a'cqmparati^^^^ warm, climate, where the bounty of nature fur- 
nished f^>d"in abundance and gave leisure for social development, 
the highest forms of state life arose in those cooler climates that 
stimulated energy, resulting in continuous progress. 

It is a notable fact in history that upland dwellers have been 
conquerors; and the influence of rare, dry air, developing lung 
capacity and vigor, is at least a partial explanation. Likewise, 
greater atmospheric clearness and wider variations in temperature 
help to account for the more nervous, energetic type of man that 
the Anglo-Saxon becomes in America. The effect of climate on 
birth 'rate and on the age of maturity influences the st^^ 
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the contot i '■ - u population is dense and 

the form of consequently great, crime takes 

in r^ll^l^^ T the person, — murder, assault, rape : 

tnnr'h xxnfi^ Is’ r n Sparser population brings man less in 

touch with his fellows, and where tbe m^oT^c ^ 

, aiiu. vviiere me means oi overcomms* nature 

a resnlT Aff and drunkenness being common. As 

by dhnate whl influenced somewhat at least 

aL r^’ol affect the laws 

Si ^ easy to 

P _ reasoning to extremes, the truth remains that political 

ZT^:’ "" is modffied by 

SceT placS ^ ^ ^ environment in which that activity 

13. Resources. Natural products which man may apply directly 
to his wants are powerful factors in state development. 

staSs^r ? ""t T''T‘ important in the early 

^ to^es of civilization that the terms " stone age,” ” bronze age,” 

iron age, are often used to characterize certain forms of culture 
From the standpoint of political life, those peoples who were armed 
with weapons of bronze or iron had enormous advantages over tribes' 
that retained cruder implements of wood and stone; and the con- 
quests which naturally followed, necessitating closer organization 
and some form of rules to determine the relation of conqueror to 
conquered, were powerful motives in the rise of government and 
law. Later, when gold and silver had become standards of value 

r eagerly’ sought. Desire for 

pun er has been at the basis of many wars that have made or 

unmade states ; search for gold underlay much of the early con- 
quest and colonization in the New and the preeminence 

°LnP^“ in European affairs during the sixteenth century was 
largely due to the power brought her by the wealth of Mexico 
an eru. In the modem industrial age deposits of coal ’ and 
fii^®^,^ssential, and those states fortunate enough to possess 

large quantities of these minerals, easy of access, have enormous 
advantage. 
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2 .^ Vegetable resojirces. The earliest states arose where nature 
food in abundance. There population became compara- 
tively dense and stable, and contact of man with man developed 
civilization and made political authority necessary. Rice, grains, 
and the palm tree in the Old World, Indian com and the banana 
in the New World, formed the basis of existence at a time when 
man was dependent upon nature for sustenance. The great empires 

Babylon, and India, of Mexico and Peru, grew 
up in natural granaries. The less fertile soil of Greece compelled 
her to depend more and more upon commerce for her food supply ; 
and her chief products, wine and olive oil, commodities of large 
value in small bulk, thus serving as a means of exchange, facilitated 

such intercourse. The situation of the British Isles in the modern 
world is veiy similar. 

Pressure of population on the means of subsistence is at the 
basis of the migrations of early peoples, of the colonization of hew 
lands as they were ^ discovered, and of the immigration of the 
present day. The thin soil of New England and the abundance of 
timber naturally turned her to ship building and trade ; as cotton 
became kijng in the South, the institution of negro ' slavery was 
firmly fixed. Thus the American Revolution and the Civil War can 
partially explained on the basis of vegetation. The struggle for 
Bpice Islands was the key to much European history in the 
sixteenth and seventeenth centuries ; while more recently the sugar 

“ Cuba paved the way for our war with Spain andled 
indirectly to territorial expansion and imperialism. 

3. Ammal resources. The presence of game was an important 
factor in early development, and. upon whether this game was large 
and dangerous, or small and timid, depended the amount of co- 
operation required, and thus, indirectly, the form of social organi- 
zatioii:^_ Where the horse, the cow, and the sheep - existed, the 
transition from the hunting to the pastoral stage of economic de- 
velopment was possible ; and this fact serves as at least a partial 
explanation of the advanced civilizations found at a comparatively 
early period in Asia and Europe. Domestication of animals marked 
a long stride toward permanent food supply and stable organization ; 
and, as it created a form of wealth, it necessitated some kind of 



physical Basis of the state 25 

an/fo/beSorbu^dtr Tdps .^^'table for domestication 

wardness of civilization among the ImerLn 

the aborimnes of ATicfr..r ^ ^^^erican Indians and among 

tant nart I’n fi, ^ ^ of fish played an imoor 

fu. STJeHcTder 

of colonization. The cart thar rh t French type 

dalism has seldom been adfolel^ 

ment of sheep raising in Fn i ^ PPre^iated, and the develop- 

hastened the fundamental changes L""sociaf 

marked the rise of modern democracy “g^rezation that 

14. General aspects of nature. Buckle has pointed out^ that 
the type of man and of society is influenced by the genLl asp^s 
of nature. In some parts of the earth man is surrounded bvmmre 

a^alanSl^'^'^ terrible aspects ; earthquakes, volcanoes, hurricanes 
ava anches great mountains, vast deserts, mighty rivers fmm 
backgmund for human life. Under these’conltfoi^^J^Sief^^^^^^^ 
to man s imagination rather than to his reason, man fears natoT 

he hesitates to investigate and experiment; he laSs slreta^’ 

becomes s^^ his art, monstrous • his onranV 

zation, despotic. The course nf 4 -- • ® ° 

m-ay serve ^ ^ “ Peru 

^.^P es- On the other hand, certain parts' of the 

m?? OTcwLsTodrm- 

sjorr„sr'ar “ ■■ 

ancient Greece and modern Europe exhibit. — 

15. Changes in environment. While individnoi . 4 . 4 . 

thus influenced hv rte ..i, ■ . individual and state are 

not compete The environment the subordination is 

modSi h is ; ^^^bire of man is his ability to 

modify his environment ; and with the growth of intelli^inre 
comes^the mastery of man over natuml foris, ai^ le^^ 
more favomble conditions. Bridges and tunnels 
poianceo natural boundanes ; forestry and irrigation modify the 

1 History of Civilization in England, Vol. I, chap. ii. 
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climate. The draining of swamps, as in England or Holland, and 
the irrigation of arid lands, as in Egypt or western LFnited States, 
cannot fail to influence the life of the state there existing. By 
proper care the quality of the soil may be completely changed ; 
fauna and flora may be made to flourish in parts of the world re- 
mote from their oiiginal homes ; and, by cultivation and breeding, 
the value of species may be wonderfully increased. 

Almost all the arts and inventions that mark the progress of civ- 
ilization are steps toward the control of the natural environment. 
By conquering nature, the constant fear of unknown danger and the 
uncertainty of food supply are removed, and man attains security 
both of which are necessary for progress. By the use 
man increases his natural strength and dexter- 
ity ; clothing and artificial shelter enable him to withstand extreme 
climatic changes j and the use of fire gives him warmth and light, 
better prepared food, the means of working minerals, and, finally, 
artificial power. Building upon the crude guesses of the earlier 
alchemist, the modern chemist analyzes the materials of which the 
earth is composed, and recombines them for the convenience of 
mankind. Even the complex machinery of the present day,* which 
perfoims intricate processes and is almost human in its uncanny 
intelligence, is but the logical result of that development, begun 
ages ago by primitive men, by means of which natural forces are 
utilized and natural laws applied for human benefit. 

is probably the most impor- 
tant means by which man has conquered nature. The growth of 
commerce and travel, the methods which make possible the trans- 
fer of commodities and persons, rapidly and cheaply, 'from place 
to place, are breaking down man’s dependence upon geographic 

’ and the rise and fall of cities and of states are largely 
determined by the lines of railways, canals, and ocean traffic. 

^ result of the development of transporta- 
tion, has far-reaching effects. Not only may coal, wood, and oil be 
used as fuel, where conditions are favorable for human labor, but 
human labor itself may be transported to places where natural 
conditions are more advantageous. Recent developments in the 
transmission of electric power tend to make location of ^ 
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importance. Finally, the transmission of information further re- 
duces the importance of natural influences. Telegraph, telephone, 
the mail service, cooperate in binding the earth into a unity and 
in making knowledge international. While nature still' places cer- 
tain limitations upon the activities of man, the progress of civiliza- 
tion is widening those limits and making it more possible for man 
consciously to direct his own development and the form of his 
institutions. 
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16. Importance of population. The physical environment of 
itself can accomplish no historical result. It acts always, upon or 
through individuals, determining their characteristics and con- 
ditioning their activities. Hence a study of the fundamental 
elements of the state must include the individuals that comprise it 
as well as the circumstances in which it exists. The internal in- 
%ence ^gf ^^^h must be added to the external influence of 

environment ; and the results of confact of man with man, as well 
as of man with nature, must be considered. Ji^st as political science 
views the earth as divided into a number of geographic units, 
differing among themselves and tending with more or less definite- 
ness to divide mankind into separate groups, — so political science 
views mankind as divided into a number of ethnic units, differing 
among themselves and tending more or less powerfully towards- 
that spirit of unity which creates a state. The influences of natural 
environment partly explain the origin and development of states ; 
the influences resulting from characteristics of individuals and 
gi'oups of individuals complete the explanation. Nature and marf 
in constant interrelation create the state. 
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17 . * Growth of population. The growth of population as a whole 
depends upon the excess of births over deaths, and therefore is 
modified by any causes that increase or diminish either birth rate 
or death rate. Among early peoples the birth rate was high, but a 
comparatively small increase in population resulted because of the 
coi respondingly high death rate. Disease, famine, war, and at times 
the deliberate removal of surplus children or useless aged resulted 
in an enormous waste of life. The growth of civilization has been 
accompanied by a declining birth rate. For this two important 
reasons have been offered : 

I . The bmlogical fact that the powers of reproduction decrease 
as animal life becomes more complex and highly organized 

The sociological fact that deliberate prevention increases in 
older and wealthier civilizations. Marriages are fewer and later, 
and families smaller. 

On the basis of the above facts it is evident that population is 
constantly being recruited from peoples of lower civilization, and 
from the lower classes among these peoples. 

At the same time the progress of civilization is accompanied 

a declining death rate. Improvements in sanitation check 
disease ; a more highly developed economic life prevents famine ; 
war becomes the exception rather than the rule ; and society cares 
for ks weak instead of destroying them. Thus, in spite of a de- 
clining birth rate, population may increase rapidly and the waste 
of human life be avoided. Among the advanced peoples, other 
things being equal, the death rate will be lower. The following 
table, based on official reports (1910-191 1), shows the annual birth 
and death rates per thousand, with the resultant increase in popu- 
lation, in leading modern states : 


United States . 

Birth Rate 

,• 33 . . 

Death Rate 
. iS . ,. 

Increase 

• 15 
^ 13 

Russia 

. * • 

• 31 • . 

Austria . . . ... . 

.32 . . 

. 22 * 

. 10 

Japan 

• 34 • ‘ 

• 21 . . 

• m 

Germany 

• 

■ 

• 

0 

CO 

• 

• 18 . . 

'•0 

. 1 2 

England ..... 

. 25 . . 

. 16 . . 

. 9 


1 Estimated. There is no complete national registration of births and deaths in 
me United States. 
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Hungary 

Italy 

Spain 

Switzerland 

France 


• 35 

0 c 

10 

. 30 

• • • 

8 

* 33 

• • • 2*1^ • • * 

9 

• -5 

. . . 16 . . . 

9 

• 19 

. . . 19 . . . 

0 


The importance of mere increase in population on the rise and 
development of the state is enormous. In primitive times increas- 
mg numbers caused increasing contact, necessitating organization 
and authority. Later, pressure on the food supply led to migra- 
tions and conquests. At present the size of population affects 
both industrial and military strength. From the early Spartans, 
who bred warriors as one breeds cattle, to modern France, bewaOing 
her stationary population, the question of numbers has been of im- 
portance in political affairs. 

18 . Distribution of population. More important for political 
science than the mere growMr of population, which results from 
excess of births over deaths, is the distribution of this population 
over the earth. Here again the physical environment is a deter- 
mining factor. Certain areas, because of their configuration, 
climate, or resources, are adapted to sustain large populations. It 
®'^ibent that the size of the group will depend not only upon the 
external environment but also upon the use made of it by man. 
A given area, capable of supporting but a small group in the hunt- 
ing stsgc, m2.y m2.int3.i11 2 l2rg6r number if they 2re eng2ged in 
2 griculture, or 2 n infinitely l2rger number when industry 2nd com- 
merce h2ve developed. In these f 2 vored locnlities the excess of 
births over de2ths will be gre2test, 2nd the size 2nd density of the 
popuktion will be further incrensed by peoples 2 ttr 2 cted thither by 
the superior 2dv2nt2ges which such 2re2s offer. Thus/ both the 
oi mcreBSt within the group, and the accessions which groups 

^ ^ result of movements of peoples, determine the distribu- * 
tion of popuktion. 

These migr2tions are of particukr import2nce, since, because of 

the influence of new environment, varktions 
P^'<^gress ; and because such movements 
have been powerful influen^^^^ the origin and growth of state, 

Sometimes the original inhabitants are 
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exterminated or enslaved; sometimes they are driven to seek 
homes in less favorable sections. The great migrations of early 
peoples, the periods of colonization that follow the opening up of 
new lands, and the modern immigration movement are' examples 
of such distribution of population. 

A survey of man at any given time, therefore, shows population 
sparsely scattered in some places, compactly congregated in others. 
In general, large populations will be the more highly developed. 
Their control over nature makes it possible to maintain a dense 
population, and their greater skill in warfare or in organization 
enables them to drive out or to rule over inferior peoples. The 
importance of distribution of population in its relation to the state 
can scarcely be overestimated. Aggregation of population in fa- 
vored areas leads to those common interests, to that contact of man 
with his fellows, that results in a spirit of unity and a need for 
organization. Migrations and the conquests that accompany them 
require closer organization than a stationary life demands, and lead 
to some form of regulation between ruler and subject, and between 
one group and another. The opening up of new lands creates col- 
onies and colonial government; the redistribution of population 
within a state, as industrial life develops, leads to the important 
governmental problems that modern cities present. The move- 
ments of peoples that destroyed the Roman Empire and laid the 
basis for modern European states, the establishment of the Ameri- 
can colonies, and the result of immigration on the internal political 
life of the United States are* examples sufficiently suggestive to 
show the relation between distribution of population and state 
development. 

The following table gives the number of inhabitants per square 
mile in leading modern states, in 1910-1911 : 


Belgium 652 

England 618 

Netherlands 475 

Japan 336 

Italy 313 

Germany 310 

China .... . . . . 266 


Austria 247 

Switzerland ...... 234 

France . . . . . . . .189 

Spain 100 

Russia . . . . . - • • 69 

United States ...... 31 
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19. Race. Even a casual glance at individuals shows certain 
phys cal stmtlanttes and differences. Some of these are peCa” 
pecu utn tes and perish with the individual ; others are pS^sta 
^d fundamental. On the basis of physical mahe-up. th^oS 
ton of the earth may be classiSed according to ntce EacrSmt 
lartty seems to he the outcome of both hereffity and envtair 
but JUS how much is due to each it is difficult to determine' 
People living in the same general areas under similar conditions 

charaaeStia 'Thes common physical 

characteristics. These traits are handed down from parent to child 

and thus peipetuated. Natuially. people of the same oriri“l ^ 

entage, who remain under the same natural conditions become 

racially similar, while intermarriage or change of environment 
modifies the race type. • ^vnonment 

two ra'sp'e®'”" » 

A, tcmtive. Descendants of the same ancestors, similar in 
f make-up and in menral chimacteristics, develop a feehn” 
of unity that makes political organisation easy and naLl. Thi 
mg o race supremacy has been a powerful and constant social 
phenoinenon. In early times stranger and enemy were SenS 
and only to people of the same tribe were obligations of morality 
tL^ of t? unity was essential to the forma- 

tion of the earliest states. 

2 . As to method. On the basis of kinship, which underlies rare 

aTtribT’ developed. In its expandedTorms, the clan 

and tnbe a more concentrated race spirit created greater unity and 

of organization arose. The state was, in many 
^ses, the ultimate outgrowth of this organization. Thus, in the 
- eginning of political existence, racial conditions made the state 
possible and furnished the framework of its earliest organizattn 
W Infl'f " '^^dely m their political ability. All great states that 
have mfluenced modern civilization have been created by various 
branches of the white race ; yehow and black peoples have as yet 
manifested little political genius. ^ 

^ races 
formed the fundamental divisions of population ; and heredity 
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created the feeling of unity that made political life possible, and 
furnished the organization from which the state arose. More re- 
cently these factors have become of little importance to political 
science. No modern state coincides with a race. The lines of 
demarkation that separate races are growing less distinct as peoples 
more easily migrate and intermarry ; and ties other than those of 
remote kinship unite modern states. The influences of heredity 
and environment remain, but to these physical ties are added social 
bonds that result from the contact of man with man. Secondary 
groups, called nations, emerge, united by a common spirit, by 
common customs and interests, and on this basis modern states 
have arisen. 

Among the forces binding mankind into nations may be men- 
tioned : ^ 

1. Religion, In ancient and medieval times common religious 
beliefs were powerful bonds of union. Unbelievers were treated as 
foreigners, and even common descent was sacrificed if it conflicted 
with religious ideas. The permanence of the Hebrew nation, the 
rise of the Mohammedan empire, the wars of the sixteenth cen- 
tury, — all showed a fundamental religious basis ; and states con- 
sidered religious unity a necessary condition for their own existence. 
The growth of tolerance and fr-eedom of belief have tended to 
weaken this force ; and nations, such as the modern Germans, in 
spite of religious differences, have become conscious of their unity. 

2. Language, Common language is a powerful influence on 
national unity. People whose interests are similar develop a com- 
mon speech, and those whose speech is not understood are regarded 
as strangers. By constant use a national language keeps awake 
the feeling of unity, and with the growth of literature and the press 
comes that community of thought and culture necessary for national 
existence. 

3. Community of hiterests. People living in the same area, 
whose occupations, manner of life, and customs are similar, and 
who have common ideas of right and wrong, and common history 
and traditions resulting from past political union, rapidly develop 
a national spirit. Most modern nations have arisen under such 

1 Bluntschli, The Theory of the State, pp. 87-89. 



POPULATION OF THE STATE 


c 

00 

conditions. These forces, increasing in importance, have modified 
the earlier groups based mainly upon physical characteristics. 

At the beginning of state development, Semites, Greeks, Ro- 
mans, Slavs, Celts, and Teutons were more or less distinct peoples, 
and at present English, French, Spanish, German, and other na- 
tions are separated by differences more purely psychological. Race 
and religion are of decreasing importance, but language, community 
of interests, and common ethical standards still form powerful 
national bonds. Hence, as a suiwey of the surface of the earth 
shows it to be divided by nature into a number of various geo- 
graphic units, so a survey of the population of the earth shows its 
division into a number of various ethnic units ; and from the 
standpoint of both territory and population a natural basis for the 
state exists. 

21. Political genius 6f various nations. The fact that, from the 
standpoint of population, states tend to develop on the basis of 
nationality makes a study of the political psycholog}^ of nations 
valuable. Without attempting to explain the reasons for differences 
in political ability, and remembering that the political characteristics 
of the same nation may vary at different periods of its develop- 
ment, the fact remains that each of the leading nationalities com- 
posing modem states has developed a peculiar form of political 
organization.^ The peoples that have played an active part in the 
progress of modem civilization may be divided roughly into the 
following nations : Semites, Greeks, Romans, Slavs, Celts, and 
Teutons. Of these the Romans and Teutons alone have shown 
political genius. 

I . The great contribution of the Semitic peoples has been in 
religion. Judaism, Christianity, and Mohammedanism have been 
their work ; but they have never developed a great state. In spite 
of a national unity, which they have maintained for several thou- 
sand years* in spite of their bravery and enthusiasm in following 
an ideal, as the Mohammedan movement showed; in spite of 
intellectual keenness, which their position in modern trade and 
finance indicates, they have seldom been independent and never 
united. 

^ Burgess, Political Science and Constitutional Law, Vol. I, pp. 30-39. 
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2. The political genius of the Greek and of the Slav seems to 
have been exhausted in the organization of small units, the village 
community, the city state. While it is possible to have a highly 
developed civic life on a small scale, and while such a condition 
may be favorable for progress in other lines, its great failing lies 
in the constant quarrels among the various units and in their weak- 
ness when exposed to external danger. Greece was not united 
until she was brought under the external sway of Macedon or of 
Rome ; and more recently the Turk and the Teuton have controlled 
her destiny. The Slavic population of Russia has been organized 
by a ruling dynasty of Teutons ; and those who urge self-govern- 
ment for the Russian people should remember that the political 
ability of the Slav has shown as yet little indication of improvement. 

3. The organization of the Celts has always taken the form of 
the clan, based upon personal allegiance to sdme chieftain. Grouped 
into small military states, among which civil strife was the usual 
condition, and within each of which, government, marked by 
violence and corruption, was used for personal advantage, the Celts 
have invariably fallen an easy prey to better organized nations. The 
veiy qualities that prevent the organization of a Celtic state, how- 
ever, are the ones that make the Celt a power in the machine 
politics of a state organized by a nation of greater political ability ; 
and it is therefore not without significance that the Irish, unable 
to govern themselves, can come to America and govern us. 

4. From the beginning the Roman nation showed great political 
ability, and with the extension of territory, resulting from its skill 
in arms, went a corresponding development in government and 
law. World empire was the logical result of this system, — vast in 
area, centrahzed in organization, and uniform in law. The idea of 
sovereignty and a system of government that secured unity and 
authority were their contributions to politics. Serious objections, 
however, may be urged against such a system. Centralization tends 
to destroy individual liberty, local self-government, and the educa- 
tion that results from sharing in political affairs. The establishment 
of unity destroys those ethnic differences that cause variation, con- 
flict, and progress. The Roman ideal tends to stagnation followed 
by internal decline ; it sacrifices liberty to sovereignty and progress 
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to uniformity. In perfecting her political contribution Rome made 
more inevitable her ultimate fall. 

5 . The Teutons brought into the Roman Empire ideas of indi- 
vidual liberty, of popular assemblies, of elected officials, of local 

self-government. Contact with Roman institutions made them 
familiar with^ the unity and organization that they lacked, and the 
resultant fusion enabled them to develop a system that combined 
liberty and authority, local self-government and unity, democracy 
and extended area. The principle of representation and the national 
the work of Teutons, and to-day they rule the world. The 
national state takes into consideration geographic and ethnic unity, 
thus having a natural basis. It combines the local self-government 
of the Greek city state with the unity of the Roman world empire ; 
the democracy of the smallest community with the sovereignty of 
the greatest. Upon this basis of national states have developed the ^ 
external rules that regulate the dealings of states with one another, 

and the internal organization that reconciles the relation of state : 
to individual. 

It is not surprising, therefore, that Greeks, Slavs, and Celts now 
form parts of Teutonic states or are ruled by Teutonic dynasties, 
and that even Romance nations have been organized on the basis 
of the Teutonic national idea. At the same time Teutonic peoples 
are creating colonies in all parts of the earth, enforcing their civili- 
zation and political methods upon inferior peoples. The superior 

Salims of the T eutons is a powerful argument for im- 
perialism.'"' ' ■' , - ' " ■" : 

22. Importance of the individuaL A discussion of population 
that views it only as composed of a number of races and nation- 
alities, differing in political ability and tending to form states along 
certain lines, gives but a one-sided view. Population also consists 
of individuals, of great men, leaders and reformers. Just how 

due to the spirit of the^^ 

is due to the conscious 
^^dividuals, is one of the most difficult of problems ; and 
iiistorians have held widely divergent opinions conceming Jt. To 
some, all progress is the work of great men ; to others, the indi- 
vidual is helpless unless the world is ready for him. As usual, the 
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truth seems to lie between the extremes. Great individuals are 
both causes and effects. A Caesar or a Napoleon plays a mighty 
part, but at the same time conditions are such as to produce these 
men and make their work possible. All great leaders are largely 
representative of their age ; yet they may modify it and introduce 
new ideas that may form the basis of succeeding development. 
After all, each individual composing the state is a being that wills 
and acts ; and while at any given time it may be impossible to dis- 
tinguish between the crank and the reformer, between the man who 
is opposing the tendency of his times and the man who is starting 
a new movement towards a new age, in either case the individual 
is a force that demands consideration. 

Just as man may consciously modify the physical conditions of 
the external world, so may he influence those psychical bonds 
that create nations and states ; and as the control of man over 
nature makes progress rapid in material civilization, so the 
conscious effort of man to modify his political system makes 
possible the revolutions and reforms that mark the path of 
state development. 

23. Conclusions. The preceding discussion of the physical en- 
vironment and of the population, the raw material of which states 
are formed, leads to several important conclusions. ^ 

I. The relation of geographic and ethnic tmity to the state. 
Modern states have developed on the basis of a homogeneous 
population inhabiting a territory with definite natural boundaries. 
It is therefore the duty of each state to improve or perfect both 
the geographic unity of its territory and the national unity of its 
population. If several states are included in one geographic unity, 
unless ethnic differences prevent, it would seem wise that they 
combine into a single state, either by the absorption of the weaker 
by the stronger, or, if nearly equal in importance, by federation. 
If one state covers several geographic units, it is in serious danger, 
should national differences coincide with the natural divisions. If, 
however, the population is homogeneous, modern improvements in 
transportation prevent natural barriers from proving fatal. Where 
one state includes several nationalities, it is the duty of the state to 
1 Burgess, Political Science and Constitutional Law, Vol. I, pp. 40-48. 
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make strong efforts to secure national unity, A corollaiy^ of this is 
a powerful argument against promiscuous immigration. 

2. The preeminence of the Teutons, Of all nations the Teutons 
have manifested, perhaps, the greatest political ability. The na- 
tional state is their work ; they are the most successful colonizing 
peoples ; they are spreading their languages, ideas, and institutions 
in all parts of the earth. The Latin nations still point with pride 
to their culture. The Slavs are developing a national spirit, and 
have been remarkably successful in dealing with Oriental peoples. 
Japan has assimilated western ideas and taken her place among 
the family of nations. The Teutons alone, however, find their 
internal problems in a fairly satisfactory condition, and have energy 
for external activity; and the best interests of mankind demand that, 
in the presence of inferior peoples, political authority remain in 
their hands. No maudlin sentiment regarding the equality of 
man should endanger their control of the internal organization of 
modern states. No hazy ideas concerning the rights of man should 
prevent them from governing, and, if possible, educating in political 
methods, less advanced peoples. As long as inferior peoples exist, 
the Teutonic states must have colonial policies ; history and 
political science do not admit any right to barbarism,” 
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24. Forces in state-building. The foregoing discussion of phys- 
ical environment and population contains many hints as to the 
beginnings of political life. It now remains to consider more defi- 
nitely the manner in which the state came into being. The origin 
of the state is difficult to discover. Like other social institutions, 
the state arose from many sources and under various conditions, 
and it emerged almost imperceptibly. No clear-cut division can 
be made between earlier forms of social organization that are not 
states and later forms that are states, the one shading off gradually 
into the Other. However, it is possible to indicate the chief in- 
fluences that have created the state, and to outline in general its 
distinguishing features. ^ ^ ^ 

Aside from those influences of the physical environment that 
cause mankind to aggregate in certain plaGes, that separate one 

(f 

group from another, and that create ethnic ties among the 

i '■ ''41 ' 
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individuals of the groups, thus paving the way for state formation, 
the following are among the chief forces in state-building ; 

1 . Kinship 

2 . Religion 

3 . Need for order and protection 

Each of these, as will be seen, tends to create that unity and 
organization which the state requires ; and the existence, usually, 
of all these forces in early social groups explains both the reasons 
for state origin and the form in which it first emerged. 

25. Kinship. What is known of the early history of mankind 
indicates that social organization had its origin in kinship. Not 

tribes or groups of men, who considered themselves 
of the same blood, formed the units. The original bond of union 
and the original sanction for authority were based upon real or 
pretended blood relationship. Whether the patriarchal family was 
the original form, or whether it was gradually developed as the 
result of a slow evolution from an earlier state of promiscuity, 
through various stages of family relationship, is a question much 
disputed. With this dispute, however, political science is little 
concerned. It is sufficient to know that some form of family life 
and some tie of kinship have preceded organized political life, and 
that those peoples who have contributed to modern political ideas 
and created modern states were organized on the basis of the 
family ; and, frohi this as a model, developed the 
authority and organization of the state. 

The patriarchal family consisted of the father, his wife or wives, 
his unmarried daughters, his sons with their wives and families, 
together with the slaves and other property. Descent was traced 
a direct male line to a common male ancestor, and the 
persons and property was vested in the oldest liying 
male. This authority was absolute, and the sons, even though 
married and with families of their own, had no rights except of 
the father’s granting. The property and even the lives of the 
family were at his disposal. Combined families formed a or 

clan, over which a chief kinsman sl-qj wider group of 

clans formed a tribe, composed of those who traced descent to a 
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common ancestor, and ruled over by a chief, who united militar}’, 
judicial, and religious authority. While in actual historic develop- 
mjcnt it is probable that the tribe was the original unit, and that, 
as relationship and family ideas became more definite, it split up 
into clans and families, — at any rate, its final organization as it 
approached political form was based upon the patriarchal family. * 
As the tribe widened the idea of kinship remained, and the 
fiction of adoption was necessaiy^ to admit those whose blood 
relationship was not direct. Thus a, feeling of unity arose, and 
common interests and a common tradition created that soli- 
darity which is necessar}^ for political life. The fact that, in 
early states, rights and obligations were respected only among 
people of the same blood, and that strangers were necessarily 
enemies, shows the strength of this feeling. The same general 
idea underlies the haughty race pride of early peoples, and their 
scorn of aliens. The children of Abraham considered themselves 
God’s chosen people, — all others were Gentiles ; while to the 
Greeks all non-Greeks were barbarians. A modified form of this 
spirit still survives, and is one of the characteristic features of 
modern national states. 

The patriarchal family also furnished the organization for the 
primitive state. In the”authority of the chief or king were again 
found the religious and judicial powers of the father; and the 
leaders of the various clans reappeared in an advisory body or 
senate. The discipline of the family permeated the entire organi- 
zation ; a clear distinction was drawn between rulers and subjects, 

* and between citizens and noncitizens. Long-standing customs and 
the decisions of the chief and his advisers formed law.j Kinship, 
therefore, furnished both the spirit of unity that made the state 
possible, and the organization of its first government. | The state 
grew out of the family,, and its functions w^ere those of a combined 
group of kinsmen. 

Several fundamental differences distinguish the patriarchal or- 
ganization from modem society A 

I . It was personal^ fiot territorial. Membership in the com- 
munity was based on blood rather than on residence. The whole 

1 Jenks, History of Politics, p. 20. 
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group might migrate without affecting its organization, as law and 
jurisdiction went with persons, not with territory. Early kings 
were kings of their people, not of their land. * 

2. It was exchisive. Strangers could be admitted only by adop- 

* 

tion or as slaves. Wholesale admission of aliens, as permitted by 
modern states, would have been inconceivable. 

3. It was commtmaL In modern states authority deals with 
individuals ; in patriarchal society it dealt with groups. Each man 
was responsible only to the head of his own family, these men to 
the heads of their gentes^ and these in turn to the tribal chief. 

4. It %vas noncompetitive , ;Life, even in its details, was regulated 
by custom. The idea of change or of progress was looked upon 
with disfavor. 

Naturally, survivals of patriarchal ideas long existed even after 
the state was well developed. Feudalism, the transition between 
patriarchal and modern political organization, in its relation of lord 
and vassal, its life on the manor, and its guilds, shows clearly the 
same general ideals. 

26. Religion. Closely connected with kinship as a force in 
state-building stands religion. Early man, surrounded by phenom- 
ena that his limited intelligence could not understand, interpreted 
them as manifestations of supernatural beings, whose wrath must 
be averted or help secured by acts of worship. The chief mysteries 
were man himself and the external world. Sleep, dreams, insanity, 
death,— -all the psychological problems, which even to-day are 
little understood, were, vastly more wonderful to primitive man. 
Likewise natural phenomena, such as storms with their thunder 
and lightning, clouds and wind, the sun, moon, and stars, rivers 
and the sea, the changing seasons and the birth and death of 
vegetation, — all these, explained by modern science, were wonder- 
ful manifestations of supernatural beings. Such conditions led to 

two forms of religion, combined in various proportions among'" 
air early peoples, — wgriME of . ancestors ^ 

Every man was accompanied by his other self, or spirit, which, 
after death, rerriained near his body and demanded sacrifices and 
ceremonies lest it become an evil demon. The spirit of the power- 
ful patriarch was chiefly worshiped. Nature also was personified 



ORIGIN OF THE STATE 


4S 

and grouped into a family of deities around whom abundant tra- 
ditions and myths were formed. 

Each of these warships played a large part in early social life, 
ancestor worship in particular strengthening the family organiza- 
tion from which the state emerged. Tribal solidarity and the 
inviolability of custom and discipline were enforced by a religion 
common to all tribesmen, and by the authority of a long line of 
divine ancestors. The power of the father and of the tribal chief 
had the same sanction, both being agents of the gods, in line for 
divine worship after death. Hence the authority of the patriarch 
over the property, conduct, and lives of his people was strengthened 
by his position as high priest of a tribal religion in which outsiders 
were allowed no share. Kinship and religion were therefore two 
aspects of the same thing. Religion was " the sign and seal of the 
common blood, the expression of its oneness, its sanctity, its obli- 
gations.” ^ The power that such ideas exerted in strengthening 
the unity of the tribe, the authority of its chief, and the sanctity of 
its customs can scarcely be appreciated to-day. 

This religion, however, was more or less narrow and local. As 
tribes expanded by incorporation or conquest, the bonds of kinship 
and of ancestor worship necessarily weakened, in spite of adoption 
and the fiction of common origin, found, in all early states. Nature 
worship was better adapted to large areas and diverse peoples ; 
and its development, mingled with remnants of the old family 
worship, and with legends of tribal heroes, still formed a common 
national religion that served as a sanction for government and law. 
Religious and political ideas were little differentiated, and obedience 
to law and to authority rested largely on the belief in the divine 
power of the ruler and in the sacredness of immemorial institutions. 

The value of religion in the evolution of the state can scarcely 
be overestimated. In the earliest and most difficult periods of 
political development religion alone could subordinate barbaric 
anarchy and teach reverence and obedience. Thousands of years 
were needed to create that discipline and submission to authority 
on which all government must rest, and the chief means in the 
early part of the process were theocracies and despotisms, based 

^ Wilson, The State, p. 15. 
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mainly on the supernatural sanctions of religion. The importance 
of religion as a force in state evolution was not limited to the 
earliest states alone. Its aid has been invoked every time a new 
people passed from barbarism to political civilization. After the 
invasions the Teutons organized Europe only when the aid of the 
Roman church was given ; to this day the authority of the Russian 
czar has a religious background. Only in recent times has the 
theory of divine right of rulers been seriously questioned, and its 
shadow still lurks behind more than one throne. Long after the 
ties of kinship had been forgotten or merged in the general feeling 
of nationality, common religious beliefs were sufficient to unite 
peoples, to support dynasties, to create states. 

27. Need for order and protection. In addition to the bonds of 
kinship and religion, other forces existed, which, even in the ab- 
sence of these, would probably have necessitated some form of 
organization and authority ; and which, when combined with them, 
made the state inevitable. No aggregation of people could long 
exist without some form of association, of communication, and of 
more or less cooperation. In those parts of the earth where 
population became numerous* such conditions were particularly 
J necessary. Increasing contact of man with man compelled some 
sort of regulation concerning personal relations, even if at first it 
were nothing more than the enforced subjection of the weak by 
the strong, or the combination of several against a common enemy. 
As wealth increased in the pastoral and agricultural stages, and 
the idea of property developed, some regulation concerning things, 
as well as persons, was needed. Thus, for reasons purely internal 
in the growth of the group, arose crude beginnings of law and 
government, for the purpose of maintaining a semblance of order 
and protection ; and, as economic life advanced, more definite -and 
authoritative regulation’ was' demanded. 

The external relations of group to group further hastened this 
tendency; Peaceful adoption of individuals or combination of tribes 
required some understanding as to the status of the individual and 
the mutual rights and obligations of amalgamating groups. Espe- 
dally did hostile relations create political ideas. Concerted action 
for common ddense or aggression* strengthened the solidarity of 
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the poup and increased the authority of its organization ; and the 
result of conflict demanded regulation concerning the relation of 
conqueror to conquered and the division of spoil. The phrase 
war begat the king ” is at least a half truth, since militaiT activity 
was a powerful force, both in creating the need for authority and 
aw, and in replacing earlier family organizations by systems more 
purely political. Successful war leaders have become kings and 
nobles from times prehistoric, and the influence of warfare in 
creating states can be traced from remote antiquityr to the estab- 
lishment of Germany and Italy in the last century. 

Th^, in addition to kinship and religion, which furnished pow- 
erful bonds of union and which contributed the organization from 
which the state usually emerged, the influence of economic and 
military^ factors must not be ignored. As soon as man rose from 
the earliest stages of barbarism, need for order and protection for 
person and property, in the relation of man to man within the 
group, and of group to group in peaceful and warlike contact, made 
some form of law, and of government to enforce that law, inevi- 
table. Further progress in civilization demanded more definite and 
powerful organization, with further subdivision of governmental 

duties and increasing political consciousness, — in other w'ords 
the state. ’ 

28 . Emergence of the state. Obviously no definite step in the 
history of civilization can be pointed out as the origin of the state. 
While a general ethnic grouping probably occurred before the 
state arose, and men sometimes developed an advanced type of 
family life before they formed political communities, yet even when 

uncertain, elements of the state often appeared. 
Religious and political authority were for a long time not differ- 
entiatecf, and even when organization was comparatively highly 
developed, it might be for' purposes of economic cooperation or 
temporary military need. However, the general process by which 
states were formed is fairly definite. It was marked by a growing 
separation of political ideas from those that Were more broadly 

At the same time political orgarrization became 
ihore authoritative. Its functions were subdivided and its parts 
became more closely interrelated^ Gustom, 'enforced by religion. 
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grew into law, created and enforced by governmental authority. 
Political consciousness developed, and patriotism, replacing declin- 
ing family and religious ties, indicated the new spirit of unity. 

A number of causes aided this transition. Possession of per- 
manent abodes, due largely to the change from pastoral to agricul- 
tural life, with resultant increase in property and in population, 
demanded protection and adjudication which the earlier tribal 
system was often unable to furnish. Seldom did a tribe expand 
into a state without considerable mixture of peoples. Both peace- 
ful assimilation and conquest required compromises regarding 
rights and duties, and emphasized the relation of the individual to 
the whole, rather than to his own narrow group. Especially in 
case of war did political aspects develop. The patriarch whose 
authority was formerly unquestioned, was often unfitted to lead the 
hosts, and a more vigorous warrior, chosen for this purpose, re- 
tained large powers if successful. Under changing conditions, de- 
cisions concerning disputed points and new rulings on questions 
unprovided for in tribal custom created new concepts of law and 
sovereignty. As the duties of government increased, authority was 
delegated to other officials. The council of clan chiefs became a 
senate with expanding powers, and gradually a group of judicial, 

administrative, and legislative bodies was formed. 

This transition from ethnic to political organization did not take 
place uniformly or reach identical results. The time required for 
the process, and the remnants of former family and religious bonds, 
depended on the circumstances in which each state was formed. 
The organization of government, the attitude of the population to 
their rulers, and the relations existing among neighboring states, 
all varied in different times and places. The chief fact upon which 
emphasis must be laid is that the state is a gradual and natural 
historic evolution. It is neither the gift of a divine power nor the 
deliberate work of man. Its beginnings are lost in that shadowy 
past in which social institutions were unconsciously arising, and 
its development has followed the general laws of CTolqtippty 
growt h. In the words of a modern writer, the state is " the 
gradual and continuous development of human society, out of a 
^ossly imperfect beginning, through crude but improving forms 
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of manifestation towards a perfect and universal organization of 
mankind/’ ^ 

29. Stagnation and progress. Several of the causes that created 
the state tended to discourage further change or growth. It is 
therefore not surprising that the earliest states made few permanent 
contributions to political ideas, and that it was only after a lon<^ 
and tedious evolution that the difficult problems of government 
approached solution. The warm climates in which social progress 
began were not conducive to energy ; and large populations, m^ing 
labor and life of little value, minimized the importance of the in- 
dividual and prevented initiative and ambition. In fact, the veiy 
that were most necessary at first, became later the 
greatest evils. That which was most needed in the formation of 
the state was discipline and organization. Primitive man must 
subordinate his anarchic selfishness and learn obedience. Under 
these conditions groups with the best family systems, the strongest 
religious bonds, and the most rigid customs survived at the ex- 
pense of more loosely organized groups. Early states arose and 
maintained themselves only by perfecting their discipline, by mak- 
ing the rule of the patriarch or chief more absolute, the sanction 
of religion and of custom more inviolable. Stagnation, however, 
is the fate of any organization that fails to adapt itself to changing 
conditions; and the ideals which the infancy of political society 
created, formed a system of caste, of custom, of superstition, and 
of despotism that still controls the greater part of the world. Prog- 
ress is a recent, and, in many respects, an exceptional idea. 
Early states, cut off from their neighbors by natural barriers or by 
vast distances, tended toward stagnation. Freedom from external 
danger led to a decadent race stock, and the lack of competition 
and conflict among different ideas fixed original customs the more 
firmly. 

It has been in comparatively recent times, and in a small part 
of the earth only, that the fixity of primitive ideas has been replaced 
by the ideal of progress, and that the modem state has developed. 
This was made possible by the gradual spread of civilization west- 
ward and by the movements of peoples. Aside from the natural 
1 Burgess, Political Science and Constitutional Law, Vol. I, p. 59. 
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advantages of the new environment, mere change of scene and of 
conditions opened the minds and modified the customs of the 
newcomers in spite of themselves. The contact of tribe with tribe 
slowly but powerfully affected the ideas of both. New institutions 
were imitated by some and forced upon others. Change once 
begun, further change took place more rapidly. In the fermenta- 
tion of ideas resulting from these movements and conquests, the 
way for the first time was opened for individual initiative. Under 
hew conditions man disregarded the authority of former conven- 
tions, and success was followed by further experiment and im- 
provement. It was by some such method that political life, as 
distinguished from the earlier family and religious organization, 
emerged. The contact of peoples, with the resultant mingling or 
conquest, broke down the unity of kinship ; and narrow tribal re- 
ligion was replaced by a belief less powerful as it became more 
cosmopolitan. Thus the bonds of custom that fettered Oriental 
states were broken by war and by new conditions of life. The idea 
of individual enterprise and the possibility of conscious change and 
reform arose, preparing the way for new forms of government and 
for vastly different ideas of individual liberty. 

This progress has taken different forms and has proceeded with 
varying rapidity among different peoples. /In general it has been 
marked by the increasing control of man over the natural environ- 
ment and by the growing intellectual ability and social organization 
of the population. Physical ties of , kinship have been replaced by 
psychic ties of nationality as the basis for state formation, and 
religious and political functions have become more definite and 
distinct. In this process, law and authority have taken on a human 
rather than a supernatural sanction; and the need for order and 
protection, due to the increasing complexity of economic and social 
life, has become the chief reason for political life. At the same 
time unconscious evolution has given way to purposeful action ; 
and, after numerous costly experiments, men have learned how to 
extend governing authority safely over wide areas and how to en- 
trust governing powers safely to a large proportion of the people. 
* In this way authority and liberty have been reconciled, and the 
state, no longer looked upon with dread as a tyrannous monster, 
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has entered upon a constantly widening sphere of usefulness. 
Many peoples have contributed to this progress ; and modem 
states, building upon the foundations of the past, are still occupied 
in the effort to adjust political institutions to changing conditions 
of civilization. Even those peoples whose civilization has remained 
stagnant for centuries show signs of awakening, and the spirit of 

progress created by the western nations bids fair to secure universal 
acceptance. 
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30. Evolution of the state. The preceding chapter, in tracing 
the origin of the state, found difficulty in fixing the exact time at 
which the state came into existence, and in separating political in- 
stitutions from other closely related forms. Similar problems con- 
front an attempt to outline its historic development. The state has 
not had a single origin or a continuous evolution. Various states 
have arisen at diffe-rent times and places as a result of causes,,.,;^, ' 
no 3 eang u niform . These states have had widely different his- 
tdfies, and have worked out governmental organizations far from 
similar. Thus, at first glance, it seems almost as difficult to follow 
the state’s evolution as it was to determine its origin. However, if 
attention is limited to those states that have contributed to modem 
political forms and ideas, a fairly uniform course of development 
may be discovered. 

In broad outlines the state has evolved through the following 
forms : 
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1 . Oriental empire 

2. Greek city state 

3. Roman world empire 

4. Feudal state 

5. National state 

a. Absolute monarchy 

b. Democracy 

31. The Oriental empire. The e arliest sto^tes naturally aipso 
where aggregated in considerable numbers and^ m 

tained permanent relations There bonds of kinship and religion 
developed and the need for adjustment in the relations of man to 

man was greatest. \^-in ^ fertile sod and^^ 

area were rec^uired by primitive men to support a large population 
and to bring about those relations among men that demand gov- 
eniment. Such areas, furnish ing abundant food with little e^ 
attracted surrounding peoples and led to that conflic t and inter - 
mingli ng which is another important source of state origin. If a 
inap of the world be examined, it ■ will show com paratively f ew 
places that fulfill these requirements. The greater part of the 
earth’s surface lying in the warm zone is desert, swamp,' or arid 
plateau ; but in the eastern hemisphere several rivers pierce this 
belt and in their valleys all the requisites are found. It was 
then no accident that the earliest civilizations and the first states 
grew up along the Mih and the Euphrates. In the west the 
plateaus of Mexi co and Peru held a somewhat similar position. 
It was probably in these areas that political organization first 
emerged more or less distinct from religious and family systems ; 
and the forms of state that arose in each were, in their main 
features, similar. 

Warm climate and easily obtained food made possible the begin- 
nings of social life, but soon checked energy and caused stagnation. 
Abundant population created a Jarge servile class, with resullant 
social differences, castes, and despotism. The need for controlling 

priputiye^ men unused to obedience, and the connection between 

religion and politics, led to rigid custom, enornious priestly 
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The great areas, without natural divisions, over which these 
states extended, caused uniformity, loose organization, and absence 
of local interests. The distances and deserts that separated states 
left them 4splated. Freedom from external danger led to military 

absence of that contact which brings change 

and progress. All t hese cau ses .cpmbined.to empires, 

4?3^^ic and stagnant. Based on conquest, they had no,. real, co- 

fell apart whenever the ruling dynasty was weakened ; 
b^sed on they represented to their peoples only the slave 
driver and the tax collector. Neither unity in the state nor liberty 

such conditions. While tHese 
great empiies performed valuable service in establishing the be- 
ginnings of culture, and in familiarizing mankind with authority, 

they offered little hope of individu progress. Persia 

alone among Oriental states showed political ability, inaugurating 
in her system of ,satrap_s the oSylnown” method of successfully 
governing large areas before the Teutons brought representation. 

however, did little to promote a spirit of unity among 
.her diverse peoples. Each retained its own language, customs, 
and religion ; and the ruler of each province, virtually sovereign, 
was always tempted to make himself an independent king. This 

system, the most advanced among Oriental peoples, was perfected 
later by Rome. 

32. The Greek city state. The only logical direction in which 
early civilization could spread was to the north and west. Crossing 
Asia ‘Minor, the Mediterranean and Europe were reached. Here 

i mportan t physical^^^ c^ found. Europe is a peninsula, 

o ceanic rather than continental. It has a clima te more temperate 
and products more varied than the river valleys of Asia. Theland 
is broken up into sniall u^^^^ to both intercourse and de- 

fense; while the Mediterranean, though permitting communication, 
made invasion from Asia difficult. Flence civilization, while arising 
jgter, reached a jnuch^hi^her^^ than.in Ask, a nd th e 

na ture of po l itical o rganization was corresporidingly difFprpni- 

Greecg, the first part of Europe to be reached from Asia, has 
been called "the most European of European lands.” In a little 
district of ten thousand square miles are found m miniature all the 
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characteristic features of Europe. The mountains and the sea 
break up this area into numerous valleys and islands, easily de- 
fended, yet, because of the sea, not isolated. In contrast to the 
uniformity of Asia, the variety and moderation of naturo^in Greece 
developed a different mental attitude and genius. Growing popu- 
lation naturally led to cplpnization and commerce, the vyine and 
oil which her hillsides furnished being an excellent medium of 
trade. Under these conditions a new form of state was created. 
Patriarchal clans, bound by ties of common kinship and religion, 
securing permanent abodes in these small areas, formed compact 
units, and, clustering around some easily defended hill, built their 
little villages. As these units grew, sometimes by conquest, some- 
times by peaceful union, ties of kinship, growing more and more 
fictitious, were gradually replaced by a more artificial political 
organization. The authority of the patriarch passed over to the 
king. The clan elders became a council of chiefs, and the freemen 
formed a folkmoot whose approval was solicited for important 
undertakings. Custom gave way to more definite laws, and the 
city state was formed. 

The internal development of these city states followed, in general, 

a uniform course. Kings were replaced by pligarchs, who divided 

among themselves the religious, military, and judicial powers that 
the former patriarch had possessed. The selfishness and oppression 
of these nobles led to the rise of ‘'tyrants,” who suppressed the 
nobles by the aid of mercenary armies and popular support. A de- 

or less broad, usually followed, as the people, learning 
their strength, removed the tyrants whose power they had made pos- 
sible. Thus each city developed an intense, patriotic life, regarding 
neighboring cities as enemies, though allowing much liberty and 
large powers of government to its own citizens. But this de- 
mocracy, adapted to .The city state, was effective only over small 

areas. Its perfection intensified jealpusy and prevented the forma- 
tion of a national state. 

Lack of unity” and organization was the chief weakness of the 
Greek political system. Facing east, Greece came first into contact 
with the more advanced Oriental peoples, and was compelled to 
wage defensive wars. This checked expansion and compelled more 
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concentrated internal development. Mutual jealousy prevented any 
union except loose confederations, and frequent wars destroyed in 
turn the power of the leading cities. Greece, thus weakened, was 

conquered by some outside power, such 

as Macedon or Rome. 

In one respect the city state made an important contribution to 
political thought. S elf-go vernment and individual liberty, had been 
B^d on this basis .£brilli^^^ 

The remainder of the world, however, was not yet ready 
for democracy, much in the way of organization and authority first 
being needed. This unity was secured by Macedon and Rome at 
the expense of democracy, and the work necessary for modem 
destroyed the Greek contribution to politics. It was I 
not until the Teutons grafted their individualism on Roman organi- ^ 
zation that democracy, stable over large areas, became possible. ; 
^ 33. The Roman world empire. The beginnings of political life 
m Italy were very similar to those in Greece. Natural advantages 
of location, climate, and resources led to increase of population, 
mingling of peoples, and advance in civilization. While the mass 
of iBhabitants lived in loose tribal organizations, a nSSiter bT small 

^"^ose. One of these, at first by no means the 
most important, was formed by the union of several tribes occupy- 
ing a group of hills in the fertile plain of the Tiber. A number of 
caus es l ed to the preeminence of this city. Its central position) and 

?f navigation of the only important river 
were of considerable advantage. Besides, tl^ various settlement 

9B...BBiSllfe9J3BS-.MJi^ S9BB B°B'P?B®d ^an^ation to yield to federation 
9B conguest, and pumerous hostile neighbors kept alive warlike 

...fusion of peoples. Thus in Rome lie rigid 
fetters of custom were broken earlier than usual; and necessary! 
compromise and treaty, resulting from the relations of various! 
tribes, started the growth of Rome’s wonderful system of law, and! 
the work of conquest began that was finally to create the Empire.*' 
XfePBfBly .intemal development of R^ showed the same fend- 
encies a s the Greek city states. King! councilla^^^ 

^ew out of the patfiarchal family organization • monarchy was 
replaced by aristocracy, as consuls, praetors, and senate replaced 
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the king ; and a strong movement toward democracy was indicated 
by the widening of the assemblies and the increased privileges of 
the plebeians. Be f ore this tendency toward a more pr less, demo- 
cratic, compact city st ate could be carried to its log ical conclusion, 
as had been done in Athens, a new series of events changed the 
whole course of Roman development, resulting in a new- type of 
state and in several important contributions to political ideas. 

Geographic conditions in the main account for the difference in 
the trend of Greek and Roman politics. I ta l y is better adapted 
for internal unity than Greece. The divisions are larger and less 
distinct, the plains and uplands better suited to agriculture and 
grazing, and the absence of harbors and islands offers fewer ad- 
vantages for commerce. Hence, while civilization came later, 
energy was kept at home until Italy was united into a single state- 
under Rome’s headship. The directionjof external effort further 
affected Rome’s political pr^^s. With the Apennines near the 
eastern coast, and the fertile plains, rivers, and harbors on the 

west, Rome naturally had little contact with Eastern peoples until 

her institutions were well established. On the contrary, she faced 
toward Gaul and Spain, and, through Sicily, toward Africa. _Her 
first wars were with inferior nations and led naturally to conquest, 
to^xpansbn__pf tendtpry, and to the civilizing of fresh, vigorous 
iS'^es. ' Later the East also came under her sway, her central 
'"posi -ion enabling her to concentrate her forces and conquer her 
enemies in detail. 

It was this career of conq uest and expansion that compdled 
Rome to develop a new form of state. The city-state constitution 
broke down when it was applied to a wide empire, and the tendency 
toward democracy was checked by the need for a yigoreus, con- 
sistent policy in dealing with various peoples in all parts of the 
earth. Real power fell into the hands of the army, which alone 
could control the provinces, and of the mo b a t Rome, who alone 
exercised political rights ; and the attempts of various leaders tP 
control one or both of these resulted in the series of civil wars that 
marked the end of the republic. Empire was_&e inevitable put- 
come off such.xonditions. Concentration of authori^, uniformity 
of law, centralized organization, — ^these were needed to bind the 
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wide domain of Rome into a state and to secure order throughout 
her rea m. How well Rome succeeded in creating a successfu 
impend organization is shown by the fact that her rule lasted for 
five centuries in the West and for fifteen centuries in the Eagt. The 
Christian church developed its organization on a Roman basis; 

u^v^'anf If ■ "7*'' tojg outlived the destruction of actual 

'7dc7f r'" of . colonial and 

administration^, underlie., modern systems. Sovereignty 

bhfdif^A methods of 
surpaSed'!'''^"^^'' political unity have never been 

..7" T well-governed empire was not 

ccomphshed, however, without accompanying evils. To secure 

authority, freedom was sacrificed ; local self-govemment 

i®f PP?§£?d as centralized adm.inistmtion „grew7 ” Greece had de 

veloped democracy without unity; Rome secured unity without 

democracy. Rome s system prevented political education, and its 

very perfection brought about its ultimate fall. The ability to com- 
bine sovereignty and liberty, to make democracy possible over 
urge areas, and to secure the best interests of both individual and 
^te was reserved for a later time and a new people. Rome con- 
Pj^.’ifrdlu.t.pe side of political development, — sovereign orgSi- 

r ^ tl^at was the side most needed at that period 

ot state formation. 

34. The feudal state. The internal decline of her world empire 
made it_ increasingly difficult for Rome to maintain her W 
tiers against those Teutonic barbarians whom she had been unable 
o conquer. ^ Great numbers of these were gradually admitted and 
many found service in the army. By the fifth centuiy a. d. the 
boundanes were so indistinct, the army so largely barbarian, and 
be pressure along the frontiers so great, that the declining empire 

The work of the Middle Ages was the gradual 
nsion of Roman and Teutonic population and institutions, the 
-fomer predominating in the south of Europe, the latter in the north. 
ThisTrocess was marked at first by considerable destruction. In 
the Dark Ages Roman civilization and Roman political ideas 
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seemed almost lost. Toward the close of this period the Renais- 
sance marked the gradual emergence of many of the old ideas and 
institutions, modified, of course, by ideas and institutions of the 
Teuton^. The result of this process was modern civilization ®d 
the modern state; and during the process such political life as 
existed was largely of the peculiar, transitional form commonly 
known as "feudal.” 

To a complete understanding of the feudal state some knowl- 
edge of political methods among the Teutons is necessary. Before i 
entering the Roman Empire their organization was that tribal 
form which usually grew out of the patriarchal family. Largely 
because of physical conditions, the Teutons continued their rural 
organization and had not created a city state. This emphasized 
the importance ^ as opposed to the sovereignty of 

the state. Such authority as existed was based largely on personal 
loyalty. Leaders were chosen by the people, and ability in those 
lines that aTvigorous, warlike people love was the basis of choice. 
Popular assemblies in the various units were held and all freemen 

haT a voice ih public affairs. Teutonic ideas of law^ jiistice, 

while crude and unsystematic, contained possibilities of ^owth 
and added an important element to the Roman law which had been 
c^ffied and was in danger of stagnation. 

I These elements, emphasizing individualism, liberty, and local 
I self-government, were directly opposed to the Roman ideals of 
' authority and centralization ; and the immediate result of their 
fusion was the apparent destruction of all organized politic^^^^^^ 

The absence of central authority and the need for some form of 
protection and order placed political power in the hands of every 
man that was strong enough to wield it. An undeveloped economic 
system made land the chief form of wealth, and as land was par- 
celed out among the conquerors, • governing authority wenf 
it. Thus were brought together the holding of land, the exercise of 
political power, and the Teutonic personal relation of vassal and 
lord. The increasing wealth of the leaders, the influence of Roman 
ideas, and the confusion of the times strengthened this nobility, 
while the popular assemblies decreased in importance and 
parts of Europe disappeared. Thus Europe was split up into a 
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number of political fragments, some of which were held to- 
gether by more or less definite ties to a common superior, though 
iT_practice each fragment knew no law but its own. Such a con- 

lawrandTu^^^-^'' and anarch^^ in conflicting 
aws and authorities, m the complete subordination of the mass of 

and fbTnS-t feudalism, 

and the political development of centuries seemed wasted. 

^ e only institution that retained its unity during the Middle 

^ges was the.._CLhurch. Growing up on the ruins of the Roman 

Empire, itadopted imperial organization, and its power was further 

strengthened by the sujierstitious reverence in which it wns held 

^ the barterians. The absence of strong gove^nen, and 

power of religious ideas over the minds of men led the church to 

tal^lffionjtselfjn^^ functions of the state. Preser^^ation of peace 

and order w^s largely in its hands, and ivith its growing wealth 

in land came corresponding political authority^ Even a separate 

sys em o aw and of courts was developed, and its monopoly of 

learning made great churchmen the chief officials and advisers in 

pvernment. Thus another element was added to the already con- 1 

fused sovereignties, and the way was paved for the bitter conflict! 
later bePveen church and state. 

In spite of actual conditions the idea of a common superior re- 
sultmg from the prestige of the Roman Empire, and the idea that 
It should be eternal, survived ; and th^titles of king and emperor 
even though their holders had little Teal authority;' Nat- 
urally the church was the champion of authority, and by its aid 
efforts were made to restore the political unity of Europe. Charle- 
magne came nearest to success, but his work was temporary and 
us successors could not again unite even his domains. TJecen- 
tralization, doubtful sovereignty, laws, union of church 

an4 Jie association of ia^hoWi^ 

P^I! 5 B?:l?lloS 2 .nce, — these characterized the politics of the Middle 

i^es. The world empire of Rome had been destroyed and as yet 

no new form of state had arisen to replace it. 

_ 35. The national state. Out of the chaos of feudalism a definite 

form of political life gradually appeared. As population became 
stationary and common interests developed it became increasingly 
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evident that new §tates . would, in general, follow ethnic and 
geographic lines. Bonds of nationality, language, and religion, 
strengthened by natural boundaries, grouped the feudal fragments 
into more and more p^manent combinations ; and France, Spain, 
England, Switzerland, Holland, Russia, and later Germany and 
Italy, arose. This separation into distinct states, each with its own 
national spirit, destroyed the idea of a common superior and made 
possible the rise of international law and the modern theory of the 
sovereignty and equality of states. Similarly, the growth of a strong 
government in each of these states attacked the influence of the 
church and separated more clearly religious and political ideas, 
although more than a century of religious wars, civil and interna- 
tional, were needed before this distinction was realized. 

These national states emerged as absolute monarchies. The 
greqt enemies of centralized authority were the feudal noHes, and 
their destruction was necessary before a strong state could exist. 
The crusades killed off many of these nobles and ruined others : 
in England the Wars of the Roses served the same purpose. The 
growth of industry and commerce and the rise of towns created 
other forms of wealth in addition to land, making the nobles no 
l onger th e on ly wea lthy class ; and the invention of gunpowder 
destroyed their rriilrtary supremacy. As the power of the nobility 
diminished their strength passed into the hands of the growing 
kings. The mass of the people, .just rising from serfdom, ignorant 
and unorganized, were no match for the monarchs when the nobles, 
who had so long stood between them and the kings, were gone. 
In fact, in many cases, the people welcomed the strong government 
of their kings, partly because they desired peace and security, and 
partly because of the growing n ational spi rit that centered around 
the monarch as representing the skte. In this general way arose 
the absolute monarchy of the Tudors in England, of Charles V irr* 
Spain, of Louis XIV in France. A nati onal state with centr alize d 
government in the hands of an absolute monarch — organization 
again wit hout freedom — was the immediate outgrowth of the de- 
caying feudal system ; and the series of dynastic wars and alliances 
that mark the seventeenth and eighteenth centuries indicates both 
the strength of the monarchs and the rivalry of the separate nations. 
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nofunifom ^ development of national states ^^-as 

•' each state™^ o™ pruSTfomf r 

monarchy of the conquering Non^ans lidimty 

feudalism never flourished and i-l.^ unity, 

their demorraH. J^ population, retaining 

fu hoSr T ■“'■f T' against rotj 

f- 7* only when the nobles, who were allied to the 

ower classes more closely in England than elsewhere, had been 

a^d t?e^ absd S^^dual, democratic development was checked 

SssiMe On th Stuarts became 

possible. On the other hand, absolute monarchy ^vas .the lorical 

f^S^dec oadjipns. Starting with the most compete 

feudal decentralization, the Capetian line had been gradually ex- 

tendm,, its territoiy, perfecting its administration, securin-^ uni- 
formity of law and a national army and finance. A centralized 

their connection in the Holy Romanlmphe 
causing eveiy aspiring German ruler to waste his resources in 

md because they were the battle ground of Europe in both rdfeni 

and temtorral wm, were unable to secure national unity and sLn 

government until the nineteenth cen^ ^ 

of king and people within 
the state. With the growth of intelliienle' and weSth the mass 

overthrow of foe feudal system destroyed foe innumerable vertical 

Tk aJHkonM, division into classes or 

interests. In addition to this 

repr^tetiye_govemment w^^^^^^ Thus both foe motive and 

the machinery of democracy elsted, and absolutism in reality 
hastened its progress. Power in the hands of a monarch was more 
apparent and more easily attacked , than when possessed by a num- 
ber of feudal anstocrats, and when the dirine authority of the ruler 

l anctt J thjyjshedjo jyidd it. The last century witnessed the 

S^°li?SHS?aGy, accompanied by more or less disturbance in 
proportion as the old order was established and refused to vield 
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Here again the process was not uniform in all states. In Eng- 
land the growth of democracy — the completion of a process long 
begun — was, in the main, gradual and peaceful. In France it 
meant a complete break with past tendencies, and caused the ter- 
rors of the Revolution and the rise of a Napoleon. Elsewhere the 
monarchs learned wisdom by experience, and yielded as political 
consciousness spread among their peoples. Local self-government, 
with representation for common affairs, has been the usual arrange- 
ment that resulted. In most cases the king has remained as a 
historic figurehead, but real sovereignty has passed to a. larger 
proportion of the population and the state rests on a broad basis. 
Thus modern democratic national states represent the most ad- 
vanced form of state evolution. With ethnic and geographic unity 
they have a strong natural basis ; and, by combining local self- 
government and representation, they secure that adjustment of 
liberty and sovereignty which, even over large areas, may subserve 
the interests of both individual and society. However, many 
minor relations within the state are still difficult to adjust, and the 
relations of state to state are as yet by no means satisfactory. 

At the present time two tendencies, both powerful, vet in many 
respects antagonistic, exist. On the one hand is tl\^ emphasis 
placed on ethnic and geographic unity. The national state, with 
well-defined natural frontiers and with a homogeneous and united 
people, seems to be the goal toward which the development of the 
past five centuries has tended ; and states wage war to secure or 
maintain their ''natural boundaries,’’ and use every means to in- 
crease the solidarity of their population. A number of well-organ- 
ized, yet distinct and often rival, national states is the logical 
outcome of this movement. On the other hand many influences 
interfere with this process. The formation during the last few 
centuries of great colonial empires, comp^^sed of widely scattered 
areas and most divergent peoples, has tended to destroy the geo- 
graphic and ethnic unity on which the national state is based. The 
growth of enlight®ment, which makes sympathy more cosmopoli- 
tan and the unity of mankind more real, is breaking down the 
former narrower ideas of patriotism and national supremacy. 
Finally, the enormous expansion of econpmk by which 
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World has become a single market, with trade no longer 

owt. 1“""',°' ”“”-'“■5' >”«. - «ri4 a poS 

apparently opposite tendencies are in reality only two sides of the 

ttaLSroTnal'T'"® a *orid federation on 

e basis of national units, the future alone will reveal. 

cussion ^ <ievelopment. The preceding dis- 

thosTneonS th rf among 

Severafc contributed to modem political thought 

Several generalizations may be drawn from this material : 

from the ^rnplt tothe^comnlex the process has been 

entiatel and T Governmental organs have differ- 

ntiated and their functions become more definite, and this process 

lilt and interrelation of 

of the staS wh^r^ "Tn Consequently the authority 

definite “ at the t I irregular, “ireiFmore 

freedom since possible greater individual 

I Sp^tim lon'ger “'caprTcious 

2 . The development of the state has been accompanied bv the 
P^l^cal consciousness and purposeful action. Early 
stages of social union were largely intuitive, but man gradually 
came to realize the possibility of change due to his own efforts 
^^,,on^d p:om legislation as well as from ancient custom • 
govemmentel organizatiofi was remodeled, its functions narrowed 
or expanded ; and the idea of reform arose. -^As political conscious- 
ness spread over a constantly widening proportion of the state’s 
population, democracy developed, and, as..sovereignty,. rested ulti- 
“ore existence of the state became 

3- In general an mcrease iji,the area^^ a^^ over which 

he sovereignty of the state extends, characterizes the' 'evolution of 
the_ state While this process has not been uniform, as a com- 
panson of the Roman Empire in the past with several small states 
at the present time bears witness, it is sufficiently marked to merit 
attention. Four modem states control more than half the entire 
land area of the globe, the British Empire alone covering over 
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one fifth. When compared with the large number of political 
communities into which primitive man was grouped, the half hun- 
dred sovereign states of the present day show considerable prog- 
ress toward unity. The advance in political ability, making possible 
the successful working of governmental organization in large areas, 
the development of communication and transportation, and the 
improvements in economic conditions, enabling a given area to 
support a dense population, — all tend to Increase the size of the 
state and the number of fits citizens. Obviously the form of gov- 
ernment and the power of a state in peace and war will be affected 
by the extent of territoiy and by the number of inhabitants, size 
being a source of strength or of weakness, depending upon condi- 
tions in each state. 

4. State development has been marked by the separation of 

politics froni some instito^^ and by increasing governmental 
interference in others. Religion, which at first was closely bound 
up in state existence, is to-day almost entirely separate ; the private 
life of individuals is under less state supervision than formerly. 
On the other hand, the idea that the state should carry on certain 
activities which public welfare demands, and which individuals can- 
not or will not undertake, is gaining ground. Education, sanitation, 
the care of defectives, and the punishment and prevention of crime 
are illustrations ‘of this line of growth. During the past century, 
especially, the fundamental changes in political, economic, and 
social life have caused a complete reversal in the attitude of man 
to the state. y^Tnstead of the individualism that opposed the exten- 
sion of state functioning, there is now a growing demand for 
increased activity on the part of the government./ 

At the same time this state interference, now eagerly demanded, 
differs from the bitterly opposed state interference of earlier cen- 
turies. That was executive in nature, irregular and often capricious 
in enforcement, and removed in sanction from popular control. 
Such governmental encroachment has been greatly reduced. T he 
expanding authority of the modern state is legislative 

and 'Uuf statutes, multiplying year by year, ^ are^^^^ 

faSTy^deSnite and uniform, and have their OTigin in popul^ 
senfaBve bodies. However dang:erous in the future the zeal 
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men have not yet wholly lost their 
traditional hatred of executive power or their trust in represent- 
ative assemblies. ' 

5. In many ways the most significant general feature of state 
development is the method by which the compromise between 
sta,te sovereignty and individual liberty has been worked out. 
Primitive man, untamed and anarchistic, needed to be taught 
obedience , hence the first successful states were those whose cus- 
toms were most rigid and whose organization was most despotic. 
Such a system was fatal, however, both to- progress on the part of 
the_ individual and to unity when the state e.xpanded. On this 
basis the Oriental empires possessed neither organization nor free- 
dom. The Greeks, in developing individual libeit})-, sacrificed 
unity ; Rome, perfecting her organization, crushed freedom. The 
Teutons, combining their political ideas with the ruins of Roman 
institutions, ultimately evolved the modern democratic national 
state, man’s most advanced political product. In it the diminutive 
size of the city state, too weak to carry on the activities necessary 
for public welfare, is avoided, as well as the unwieldy and stagnant 
uniformity of the world empire. Physical basis of ethnic and geo - 1 
graphic unity is utilized and political bonds are strengthened by! 
common interests which seem natural and inevitable. 

Finally, by the piinciples of local self-government and repre- 
sentation, an organization which secures unity in common affairs 
without sacrificing individual liberty is made possible, and .de- 
ISeSacy at last secured. That the ultimate 

form of the state has been feached is not likely. The balance be- 
. tween sovereignty and liberty is too nicely adjusted to be easily 
maintained, and tends always toward despotism on the one hand 
and anarchy on the other. Constant vigilance is necessary to pre- 
serve this balance under changing conditions, and no two modern 
states are agreed as to what is the proper adjustment, or how best 
to secure it. Later chapters on comparative government^ will out- 
line existing conditions in leading states, and the final chapters ^ 

on the proper functions of government will suggest the relative 
merits of different systems. 

1 See Chapters XVI--XXIII. 2 See Chapters XXIV-XXV. 
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Present conditions indicate a decided tendency toward uni- 
formity among the most important states, both in the form of 
their organization and in the nature of their activities ; and the 
growing unity of civilization will probably compel the future de- 
velopment of all states to follow similar channels. Each state may 
thus imitate the successful institutions developed by its neighbors, 
and may avoid the evils which experience elsewhere has made 
evident. European states, making powerful efforts to secure na- 
tional unity and to create ethnic solidarity, watch with interest the 
results of race mingling due to unrestricted immigration to the 
United States. France, in her zeal to establish a democratic form 
of government, imitates both the cabinet system of England and 
the presidential system of the United States, regardless of their 
inherent contradictions. Socialism bids fair to become an inter- 
national political party. The evolution of each state has reached 
the point where it is profoundly modified by conscious direction 
and by the influence of other states. 
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what was taking place, began to modify his institutions. As a 
result he was led to examine their nature and to attempt an ex- 
planation of their phenomena. To this general process the develop- 
ment of political institutions forms no exception. At first man 
obeyed authority from fear of physical or supernatural force, or 
from unreasoning custom ; but, as political consciousness arose, 
he attempted rational explanations of political power. Crude be- 
liefs, mingled with concepts by no means political, were followed 

®pipsfin^6s in advance, some- 
times lagging behind, in general kept pace with actual political 
methods. 

There are therefore two phases in the evolution of the state. 
One is the objective, concrete development of states as manifested 
in their goyernments and external dealings; the other is the sub- 
jective development of ideas as to the state in general. In political 
theory, as in actual political organization, a continuous growth may 
be traced. Principles of government are handed down from age 
to age, each state by its experience modifying former concepts, and 
these in turn influencing the states that follow. At any given time 
political philosophy, if analyzed, will be found to consist of a num- 
ber of theories, more or less systematic, representing current con- 
ceptions of political principles. Sometimes they aim to explain 
the actual manner in which the state originated, or to describe its 
nature by analyzing existing manifestations. Often they are ideal 
speculations as to what the state should be. Again the question at 
issue is a rational justification of state authority. Why should 
states exist ? Whence comes their authority .? What limit is there 
to this power.? By what right do particular persons express and 
administer the state’s will .? In some theories a general explanation 
of the state is essayed; in others, a one-sided idea arises to sup- 
port some practical necessity or to bolster up a preconceived belief. 
Some -truth -may be found in all of them, and a brief survey of the 
leading theories is important for several reasons : 

on the general concepte^^^^^^ probl ems o f 
polijjcal science. The fundamental ideas underlying these thebrieSj 
and their attitude toHhe great questions with which political science 
must deal, are necessary to a complete understanding of the subject, 
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since by means of these theories general concepts have been 
termed and problems have been realized and partially solved. 

51 Indicate the conditions and spirit of their age. Political 
.theories have always been dependent upon actual conditions, ex-, 
p aining the institutions and reflecting the motives and ideals 
underl3/ing current political thought. A knowledge of these theories 
is therefore indispensable to historical political science. 

0‘ political development. Not only were these 

theories the outgrowth of actual conditions, but they- in turn led 
men to modify political institutions, thus being both cause and 
.effect. Changing conditions created new theories";" 
influenced actual political methods. Theor}- and practice have gone 
hand m hand. No one, for instance, can understand the life of 
the Middle Ages without a knowledge of medieval theory concern- 
ing the relations of church and state. Neither can the growth of 

democracy be explained without reference to the theories on which 
it rested. 

It is scarcely necessary to state that in viewing the various 
theories that men have from time to time created, the historical 

ma^^ However absurd or impossible th^^ : 
ideas may seem, they were natural results of the conditions and : 
spirit of their age, and played their part in making modem political ^ 
theory and organization possible. 

38 . Ancient political theory. Political theory in the proper 
sense of the term can scarcely be said to have existed previous to 
Greek philosophy, yet from earliest times men must 
have had some ideas concerning the authority which they obeyed. 
While our knowledge of early thought is small, yet certain prin- 
ciples that primitive men conceived as underlying political institu- 
tions may be pointed out with a fair degree of accuracy. The 
most striking feature was the lack of distinction between the sane- 

sanction accompanied 

almost every act, custo mary obligation regulated conduct, and the 
idea of change was abhorrent. Mingled with these wer e tribal anH 

based on varying degrees of kinship. Another char- 
acteristic was the absence of deliberate purpose. Political units 
were formed either by the disintegration of larger units or by 
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combination resulting from force. Two important pi in ci pic. s that 
combination resuiuuo were tO that political 

gradually arose during this early period were O 

authorin’ should be exercised over a definite ai ca i < tl^^u d an 

I over a particular group of people ; and ( 2 ) that politica . . y 

■ The Oriental empires never created a political theory. Moiality 
and law were not clearly distinguished; speculations were ^d 
upon tradition and belief rather than on reason; and ^eicnt 
political liberty^ to permit questioning never existed. 1 he general 
form of state that they created was a hereditary, despotic nionaicliy, 
with religion the sanction for authority and with the priestly class 
vory powerful. They contributed the idea of empire l)ased on 
force, with the union of its parts resting mainly upon payment of 
tribute. Several new ideas were added by the Hebrews. A stiongci 
national spirit resulted from their more spiritual religion ; and tlieir 
government, while essentially theocratic, developed deniociatic de- 
ments. The idea of a contract or covenant in whicli the Helirews 


promised obedience in return for divine favor, the force of *pul3l!c 
opinion on all questions of importance, and the codes of laws tliat 


they created, all show more advanced political ideas. 

In contrast to Oriental peoples the Greeks had no fixed dogmas 
and no powerful priestly class. Their gods differed froni them- 
selves only in degree, and nature was ruled by beneficent reason. 
Naturally they were led to individual thought and in\x.!stigati()n, 
and Oriental submission and stagnation were replaced l)y action 
and change. Law as divinely sanctioned custom gave way to law 


as the will of the state, although the Greeks never entirely escaped 
from the feeling that the source of law was in natural reason, to be 
discovered rather than created by man. The state was viewed as 
the highest form of life, indirectly divine or natural in origin ; 
and all interests of the individual, moral and intellectual as well as 
political, were, subordinated to its welfare. State and government 
were not distinguished, neither did a clear line separate public and 
pnvate affairs. Since the Greeks viewed the state as the perfect 
whole, of \vhich each individual formed a part, a logical corcdlary led 
tolheir doctrine *at each citizen shouW share in political rights, 
This democratic idea was aided by the small size of their units : 
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^ncl 11*1 turn the Greek **.• 

government maintained the city state 

population, as their ideal. The wide ’interSts ThaT 

eluded within these small .,r,v i-erests that civic life m- 

keen thinkino- in re tt created remarkable energy and 
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rosenttition or extended administration " cce- 

7 The tr," iuCaaltial problems. 

4- 1C absence of any provision for local government or o-av 
ernment ot dependencies. veinment oi gov- 

In the philosophical speculations of Plato,2 and especially in fho 
more practical .system of Aristotkv* based on histo^ H i 
turn, may be found the best statements of C Ul n ^ u 
Although the Romans were nra snl ? ^ 

their philosophy, .ith tittle n oS ^famToT V”^ 
tireir adnal sysyn. of lat, and «ovor„n;’;ntX;t5ed1« " 
ciples that made a distinct cnntrt'KnfiVv.^ 4. t • . pun- 

developed the idt . “ w - 

1 c. duea 01 positive law, distinct from relimons anri 

total sanction. They conceived the state as a legal person tilth 

soveretgn power re., ting in the Roman eitkens ; aTrd to Zm If 

ereignty meant authority in legislation as woli nc • i .^. 

Ikvsides citi^ons nn.o..r.e well as m administration. 

the 'own m ? t 1 against 

tlie government, and an elaborate system of iuridnrnri/M-i/-. h 

veloDcd T ii^A fK/i* T J^^^^prudence was de- 

I . xnke the Greeks they considered the Qt^fA -oo i >» 

»d tite life of the individ J snhordZt m CX TS 

was the chief purpose of state existence. Finally, as a result of 
their conquests, their ideal was a world empire Instead of i-ho^ 
city state, humanity organised was their aim In men ,nt J ^ 

tica. difficnitio. of ndmi„is.ra.i„p gS- Jfufhf tapS ■ 

Ktpublici .Statesman j Laws. « Politicsi-M^emachean Ethics. 
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application of uniform law, and in the creation of local organs of 
government, the Romans not only contributed to political prin- 
ciples but also impressed on the thought of mankind a more 
scientific view of the proper conditions of good government. In 
the writings of Polybius i and Cicero ^ may be found the best 

statements of Roman political theory. 

39. Medieval political theory. In the Middle Ages two new 

elements were added to political thought by . 

1. The Teutons. These conquerors who ruled in the West 

brought in ideas of confident individualism, of local independence, 
0 ! political authoi ity. In the feudal states that 

arose as Teutonic and Roman ideas mingled, the empire became 
merely an ideal, maintained more by religious than political unity ; 
and the form of the state suffered from a confusion of public with 
private law. Sovereignty became the hereditary possession of 
families and governing authority was based on the holding of land. 
While feudalism never really developed a political theory, and was 
in some respects a retrogression, it introduced elements needed 
for further political progress. 

2. The Christian church. The growth of the church and its 
organization, modeled on the Roman Empire, the rise of the 
papacy, the alliance with the Franks, and particularly the increased 
temporal power, as the clergy became governing officials and the 
church a great landowner, were the most important influences on 
medieval political theory. Religious belief monopolized the atten- 
tion of thinkers in the early Middle Ages, and when political 
thinking revived it was concerned chiefly with the proper relation 
of church to state. In the early church the principle that its king- 
dom was not of this world was emphasized, and the spheres of 
church and state were carefully separated. With the union of 
church and state each claimed that the other was encroaching on 
its proper sphere, and rival theories arose. The papal party 
claimed superiority for spiritual power as more directly conferred 
by God. The suppqji^S^pE imperial power also claimed direct 
divine authority and demanded responsibility to God alone. The 
culmination of papal theory may be found in the writings of St. 

r History of Rome. 2 De Republica ; De Legibus ; De Officiis. 
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Thomas Aquinas,! an attempt to combine the philosophy of Aris- 
_ e wi scholastic arguments for church supremacy. With the 
increasing study of Roman law and the growth of national states 
actual facts no longer supported papal claims, and the jurists of 

e ourteenth century did not lack arguments to support the 
absolute monarchies then arising. ^ 

From about 1350 medieval issues declined and new conditions 
led to new theories. The national idea grew at the expense of the 
impenal ;• the power of the feudal nobility declined ; and towns, 
resu ting from commerce and industry, became increasingly im- 
portant. At the same time, in ecclesiastical affairs, the great 
sc ism and the conflict between the papal and the conciliar idea 
weakened the authority of the pope and led to an examination of 
reigious authority in general. National antipapal revolts broke 
out m several countries, and the claims of the church to political 
power could no longer be maintained. The writings of Machiavelli 
which may be viewed as closing medieval and opening modern 
political thinking, indicated the new mental attitude and the new 
questions at issue. Morality and religion were relegated to an in- 
significant position. The historical method replaced scholastic 
dogma. Men were viewed as essentially selfish ; the state rested 
on force, and material prosperity was its conscious aim. In hnn<r- 
mg theory again in touch with actual conditions a most powerful 
blow was struck at medieval method. Finally, in his distinction 
between public and private morality, his justification of conquest, 

and his recognition of nationality, Machiavelli anticipated essen- 
tially modern ideas. 


40 Modem poHtical theory. In discussing political theory since 
the Reformation it will be advisable first to trace the general de- 
velopment of politiml ideas in their relation to actual state evolu- 
tion dunng this period ; then to view in more detail those theories 
that have most influenced present political conditions. At the 
opening of the modern period interest centered around the Protes- 
tant Reformation. Beginning as a religious movement, it became 
increasingly political in nature, and the doctrines of its leaders 
espiecially of Calvin,^ influenced the theory of the state. The 
1 De Regimine Principum. 2 Institutes, Bk. IV. 
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relation of church to state was still the great problem. In essence 
the reformers returned to the doctrine of two powers, church and 
state, distinct in function but both resting on divine sanction. 
They strengthened the growing national idea by attacking the con- 
cepts of universal church and universal empire, but they also 
strengthened the authority of rulers by their doctrine of divine 
right. In contrast to Machiavelli their theories were medieval and 
scholastic, but in the teachings of Calvin, as applied later by his 
followers in France, the Netherlands, and England, the way was 
prepared for liberty. As God’s chosen people they had certain 
rights secure from temporal authority, and passive submission was 
not demanded if monarchs violated the higher law of nature. 

The century following the Reformation was marked by civil and 
external wars based on religious differences, and in this process 
absolutism in government was seriously attacked. The idea that 
authority resulted from a covenant between ruler and subjects, and 
that tyrants should be resisted, gained ground in the writings of 
Catholics and Protestants alike. The state thus rested on human 
rather than divine sanction, and ideas of natural law and popular 
sovereignty, familiar in ancient theoiy, were revived. Toward the 
end of the sixteenth century, in the writings of Bodin,^ the first 
complete system of politics since Aristotle, based on history and 
observation, appeared ; and early in the seventeenth century, in 
the work of Grotius,^ the basis was laid for international law. 
Since that time political thought has been dominated by a growing 
interest in democratic principles. The older divine-right theory 
was replaced by that of the " social contract,” which served in turn 
as the basis for absolute monarchy, limited monarchy, and de- 
mocracy. The idea of popular government was added to that of 
popular sovereignty, and the relation of state to individual de- 
manded new adjustment. Ideas as to the proper scope of state 
activity underwent great change, and international regulation be- 
came more extensive and uniform. The influence of external 
environment was increasingly appreciated, and, in the nineteenth 
century, political theory was affected by the doctrine of biologic 
evolution. Finally, in the works of Austin, Maine, and numerous 

^ De Republica Libri Sex. ^ De Jure Belli ac Pacis. 
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o_ socialism, which views modem governments as the outgrowth 

a system of aggression by which the rights of many have been 
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lar-sovereignty theory of the French Revolution, a modified form 

° u appeared in the " patrimonial theory ” of Ludwig 
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Iri so far as this theory aims to explain state origin and develop- 
ment it contains an important element of tmth, since conquest was 
one of the most powerful forces in state-building, and the sover- 
eipty of the state always rests ultimately on force. It makes the 
mistake, however, of neglectin# other contributory influences. As 
a justification of state authority, the doctrine that might makes 
ng t scarce y needs refutation.* Obedience to force is an act of 
necessity, not of duty, since, where no free choice exists, morality 
IS absent. Obedience that is due only so long as disobedience is 
impossible scarcely justifies state existence. 

■ 2 The taUitarian theory. This doctrine, related to the develop- 
nient of English economic fteory, explains the state on the basis 
0 1 s o vious usefulness, justifies its authority on the basis of 
necessity, and sets as its ideal the greatest good of the greatest 
number. A clear statement of this point of view is found in 
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Bentham’s " Fragment on Government.” While containing impor- 
tant elements of truth in its statement of the ideal that aims to 
reconcile individual and social welfare, this theory scarcely touches 
the real problem. The usefulness of the state, while indicating 
the reason, does not explain the method, by which it came into 
existence ; neither does it explain by what right certain persons 
exercise authority over others. Besides, in practical application, 
attempts to secure the greatest general welfare open endless dis- 
putes as to state function. 

In addition to these partial explanations three other theories, 
because of their prominence in the history of political ideas, 
deserve more particular attention : 

1 . The divine theory 

2. The social-contract theory 

3. The organic theory 

41. The divine theory. The theory that the state is a divine 
creation is as old as the state itself. In the early Oriental empires 
religious and political ideas were not separated. The sanction of 
law and the authority of rulers came from the gods. In the He- 
brew theocracy it was believed not only that God was the source 
of authority, but that he continued to take a direct part in govern- 
ment. Among the Greeks and Romans the state, as a natural 
manifestation of man’s political instincts, was considered indirectly 
divine, and religious ideas remained ; although in practice the 
Romans maintained that law and government were human crea- 
tions, resting on human sanction. However, it was not until the 
medieval conflict between papacy and empire broke out that the 
divine theory was formulated. 

As the church, at first a spiritual organization alone, gradually 
exercised more temporal power a dispute arose as to whether 
governing authority, which all agreed came from God, had been 
directly bestowed upon emperor or upon pope. Toward the close 
of the Middle Ages, when the growing national states and the 
Reformation had removed the papacy as an important rival in 
political power, the question was revived in the contest between 
king and people. The old doctrine that authority came from God 
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became valuable to support royal power against the growing political 
consciousness of the masses. During the seventeenth centuiy the 
divine-right theory aimed not only to justify political authority in 
general, but more especially to legitimize that of existing rulers as 
representatives of God. The monarchs of that time claimed ab- 
solute and irresponsible power, on the ground that they were 
ordained of God to exercise authority divine in origin. In the 
writing of James I of England, and in Sir Robert Filmer’s 
Patriarcha, may be found the extreme statement of this theory. 
The rise of democracy, and the " social-contract ’’ theor}" on which 
it is based, displaced the divine-right theory, although traces of its 
influence may still be observed in some European states. 

To-day the theory, in spite of its historic importance, scarcely 
needs serious consideration. It served as a sanction for authority 
at a time when obedience and discipline, rather than freedom, were 
needed. It taught men to obey when they w-ere not yet ready to 
govern themselves. In present political theoi}^, however, it has no 
place. Whatever may be the ultimate source of power or of human 
nature, the state is a human institution ; its laws are created by 
men and enforced by them. Divine or moral law deals with 
motives ; the state deals with external actions ; and it is quite 
possible for moral and legal obligations to be contradictory. At all 
events, since their sanction is fundamentally different, it is the 
latter alone with which political science deals. 

4:2. The social-contract theory. This theory, the most impor- 
tant, in its influence on political thought, of the various attempts to 
explain the origin and justification of the state, may be considered 
under the following topics : 

1. Nature of the theory 

2. Historic development of the theory 

3. Criticism of the theory 

I . The nature of the theory. The social-contract theory contains 
three essential elements : 

(a) The ''state of nature” and "natural law.” It conceives an 
original, nonpolitical life of mankind before government was insti- 
tuted, called the state of nature. During this period man obeyed 
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no laws of human enforcement, but was subject only to regulations 
or general principles inherent in nature itself. Under this '‘natu- 
ral law every man possessed "natural rights.’’ 

(b) The political compact. This state of nature, either because 
it was an ideal condition too good to last, or because from the 
beginning it was a condition of selfish aggression, soon became 
unbearable. By agreement men formed themselves into political 
bodies, giving up their natural rights in return for common pro- 
tection. Natural law was replaced by the law of the state, which, 
enforced by all, created mutual rights and duties. This political 
compact, if considered as an actual historic fact, explained the 
origin of the state ; if not, it served as an interpretation of the 
nature of political authority. 

(c) The governmental compact. In addition to the political 
compact by which an aggregate of individuals formed themselves 
into a body politic, a further agreement was necessary between 
rulers and subjects, according to which a government was created 
and authority placed in particular hands. This governmental com- 
pact determined the legitimacy of existing government and the 
extent of its power. 

^ This in^ brief is the social-contract theory. It is essentially in- 
dividualistic, viewing the state as the deliberate creation of man, 
who, even before its existence, possessed natural rights j and the 
authority of government as resting ultimately on the consent of 
the governed. The importance of the theory and the various forms 

it has taken may best be appreciated by a brief survey of its his- 
toric growth. 

, . 2 . Historic development of the theory. The idea of natural law 
was first, worked out by the Greek philosophers. Previously all 
law was considered as divine in origin and sanction. Gradually, 
especially in the system of the Stoics, arose the belief in a rational, 
universal law of nature to which human law tended to conform ; 
and this idea was incorporated in Roman jurisprudence. In the 
theoiy of the Christian church the state of nature was identified 
with the ideal condition prevailing before Adam’s fall, and the 
state was therefore, because of human sin, a necessary evil. After 
the Renaissance human and divine sanctions were more clearly 
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reason. To escape the constant fear and danger of this condition, 
men agreed to submit themselves to a common authority. The 
power thus created by uniting the natural rights of all was the 
sovereign. The contract once made, the authority of the sovereign 
was absolute. Since he was no party to the contract, he could not 
break it, neither could the people withdraw rights which they had 
irrevocably transferred. Obedience was necessary, no matter how 
the sovereign exercised his power, and the right of revolution was 
forever gone. 

Hobbes, writing at the time of the civil war in England, used 
his theory to uphold the absolutism of the Stuarts. Divine right 
could no longer be seriously urged, and a new theory was needed 
to reconcile absolute monarchy with the growing belief that ultimate 
political power resided in the people. Aside from the fundamental 
fallacies inherent in the doctrine of natural rights, to be considered 
later, ^ Hobbes’s chief defect was the failure to distinguish between 
state and government. He did not realize that the form of govern- 
ment may be changed without destroying the state, and that ex- 
istence of sovereign power does not necessarily mean the absolute 
authority of the particular persons who exercise it. 

(b) Locke differed from Hobbes in several respects. He con- 
ceived the state of nature to be one of equality and freedom. It 
was, however, unsatisfactory because of difficulty in interpreting 
and enforcing natural law. Men therefore agreed to give up cer- 
tain of their natural rights to a^ common authority, and by this 
means protect their remaining rights. To this contract the ruler 
also was a party and to its terms was equally bound. If rulers 
failed to maintain those individual rights for whose protection they 
had been ^established, the contract was dissolved, and the people, 
resuming their original liberty, might set up a new government. 
In this form the doctrine was made the basis of limited monarchy, 
Locke writing to uphold the Revolution of 1688, by which a king 
was deposed and a new king created. The chief contribution of 
Locke was his recognition of the limited powers of government, 
his theory serving as a basis for revolution and democracy. He 
failed, however, sufficiently to distinguish between moral and civil 

1 See section 54. 


theories of the state 3^ 

is never'^e^l dearly see that .revolution, however desirable, 

teher%’^r??“ sail 

rther. The state of nature was conceived as a condition of ideal 
happiness, only abandoned because growing population and S 

a comn!o^^^ contract by which each merged his natural rights into 
a common authority or general will. To this contract the govem- 

TandsTtr " remained in Te 

(■hf. ^ government was viewed merely as 

tLwT -11- Even Tpre! 

sentative government was considered an evil direct nonnl^r 
assembly being the true sovereign. ^ ^ 

the^aSs^rr'demT^^''"'"! sovereignty, naturally served as 

eeLh cen^^^^ revolutions of the eight- 

Dointed oiu- ^ J distinguished state and government, and 

Sv d^r ^hority of the latter. However, it prac- 

tically destroyed the legal nature of authority by making it identical 

oftovet« --^n 

of government at the mercy of a rather indefinite general will, 
owar t e end of the eighteenth century the general princi- 

dircontineT^'^^?^"^'^^^^ theory exerted considerable influence on 
the continent and were particularly powerful in America, where 

inleTilb of'rJhT'^- ' 1 fd Independence and 

T 1 ^ included in almost all the written constitu- 

tions. In the writings of the statesmen of this period, especially 

o Je crson and Madison, its doctrines were expressed, and to this 

XuhX 

3. Cniiczsm of the theory. In spite of the great value of this 
eory m serving as the basis for modem democracy, and in spite 

i°ndividL^"'th^ ^"^P^^sizing the importance of the 

individual, the possibilily of modifying political institutions by 

direct human effort, and the fact that ultimate political authority 

les, at least potentially, in the people, the fundamental principles 

upon_ which the theoiy is based are incorrect. These may be 
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(a) Historical. It is a manifest absurdity to suppose that people 
in the earliest stages of civilization, without previous experience in 
government, should deliberately agree to form a political organiza- 
tion. Besides, our knowledge of the beginnings of organized life 
shows that the individual was of little importance. The family was 
the unit, property was held in common, custom formed law, and 
'each man was born into his status in society. Under such con- 
ditions free contracting on the part of individuals would be out 
of the question. Examples of people, familiar with political ideas, 
deliberately forming new organizations may be given, as in the 
case of the Mayjlotver compact of 1620, or even of the United 
States Constitution; but no record exists of a people, formerly 
ignorant of political institutions, contracting to form a state. 

(b) Legal. It is evident that such contracts could have no legal 
force. Since no political organization existed to define and enforce 
contract rights, the original agreement by which the state was 
formed would not be legally binding. Further contracts based upon 
it would consequently be invalid, and all rights would be without 
legal foundation. 

(c) Rational. It is not sufficient to show that this theory is a 
historical and legal impossibility, since its chief purpose is rather 
a philosophical attempt to justify the apparent contradiction be- 
tween political authority and individual freedom. Even as a 
rational analysis, however, this theory can no longer be upheld. 
The relation of the individual to the state is not a voluntary one, 
since man is born into the state and cannot avoid its obligations. 
Neither does the contract idea of an exchange of obedience for 
protection express the proper relation of man and state. Care of 
the poor and helpless and provision for the welfare of .future gem 
erations, both important functions of all modern states, cannot be 
justified on these grounds. Finally, the fundamental basis of the 
theory, the conception of natural "Haws” and ''rights,” is fal- 
lacious. The nature of law and of rights will be discussed more 
fully in a later chapter ; ^ for the present it will suffice to point 
out that a right is a privilege emphasizing corresponding obli- 
gations on the part of others, and is valuable only in case some 

^ See Chapter X. 
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authority exists to maintain the right by enforcing the obligations. 
In a state^ of nature man would possess only powers, and his 
natural '' rights ” would constantly conflict with those of others 
thus destroying the rights ” of all except the strongest. It was, 
then, not until a definite political authority existed, strong enough 
to compel every individual to refrain from interference with others, 
that law or rights came into being. In other words, liberty is pos- 
sible only under authority. No law or rights, except in a purely 
ethical sense, existed before the state arose. 

43.. The organic theory. This theoiy attempts to remove the 
conflict between state and individual by merging them into one 
organism. Its chief features may be outlined as follows : Men are 
by nature political beings, ’ and their universal tendency to social 
organization creates the state. This forms the highest natural 
organism, like plants and animals subject to the usual laws of 
development, decay, and death. Individuals whose existence is 
merged in that of the state are the basic cells of which the organ- 
ism is composed. The various departments of government cor- 
respond to the organs of living beings, specialized in function and 
modified by changing conditions. Like other natural organisms, 
the state develops in its environment, its organs becoming more 
distinct and definite, and at the same time more closely interrelated. 
The state has both a physical and a psychic nature. It feels, it 

wills, it acts ; it is the highest form of organize'd life, a sort 

of magnified person. 

In the political theory of the Greeks may be traced the begin- 
nings of this point of view. They considered political life as 

inherent in nature, and subordinated individual to state. It was 

not, however, until the biologic theory of evolution was established 
that these ideas were expanded to their logical conclusion. Since 
the middle of the last century this theory, especially in Germany, 
has played a considerable part in social philosophy; and certain 
writers ^ have worked out elaborate and ingenious comparisons 
between the state and living organisms, tracing identity even in 
the detailed functions of political and biologic life. 

1 Spencer, Principles of Sociology, Part II. 

Schaffle, Bau und Leben des socialen Korpers. 
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Viewed merely as an analogy, this theory brings out many strik- 
ing similarities in structure and in method of growth, and empha- 
sizes the unity and continuous evolution of the state. It is thus a 
valuable reaction against the extreme individualism of the social- 
contract theory. It is of course true that the state is natural in the 
sense that everything that exists is natural ; but this explains 
neither its origin, nor its nature, nor its purpose, and is no justi- 
fication for its authority over those who do not possess the polit- 
ical instinct. Furthermore, a number of objections arise to a literal 
acceptance of the state as an organism, and these objections are 
fundamental. 

1. The state has life, sensation, and thought only through its 
units, individuals j the animal organism has one life, sensorium, 
and brain, and its cells have no individual life or volition. Men 
have life and interests outside the state, and at most only their 
conduct and not their motives are subject to its control. The 
organization of the state may be radically changed, and its parts are 
in many respects independent. Moreover, state development has 
been chiefly marked by the widening sphere of freedom that it has 
created for its members. On the other hand, in the organism the 
life of the parts is completely merged in that of the whole, and, 

in every respect, development increases the control of the whole 
over its units. 

2. All natural organisms, by various processes, owe their origin 
to preexisting organisms, deriving from them their life and their 
fundamental characteristics. The life of the state, however, comes 

from within, and cannot be derived from any other political organ- 
ization. 

3. The organism grows unconsciously, independent of volition, 
entirely dependent upon its environment and the natural laws of 
the biologic world. The state, while influenced by external con- 
ditions, .reaches a point in its development where men, realizing 
their organized existence, deliberately direct and modify its forms 
and functions. 

In a literal sense, therefore, the state is not an organism. More- 
over, this theory throws little light on the practical question of 
what the state should do. In emphasizing the fact that the state 
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results from natural growth, it can scarcely mean that men in the 
state are to take merely a passive part in this process. In fact, 
this theory has been used to support views on state function rang- 
ing from individualism to socialism. According to Spencer, gov- 
ernment has been evolved for the purpose of maintaining peace 
and order, and of giving protection to its citizens ; and, like other- 
organs, it should lirnit its activities to those particular functions for 
which it arose. According to many German writers, Bluntschli 
for instance, the state, as the hrghest oi’ganism, is the important 
unit, and collective activity is the ideal of social progress. There- 
fore, in spite of the valuable tr-uths which this theory contains, in 
emphasizing the historic origin and continuous evolution of the 
state, it can be considered rreither a satisfactory explarration of 
state existence nor a trustworthy guide to state activity. 

44. Present political theory. There still remains to be con- 
sidered the theory of the state held by the majority of present-day 
thinkers. As this has already been indicated, and will be more 
fully developed in the progress of this volume, only a brief sum- 
mary will at this point Ire given. 

1. As to the origin of the state. The modern hi.storical or 
evolutionary theory of state origin considers the state neither as 
divinely created nor as the deliberate work of man. It sees the 
state, like other social institutions, coming into existence uncon- 
sciously, at various times and in different ways, as the result of a 
process of natural evolution. The life of men in association, their 
bonds of kinship and religion, the need for regulation in securing 
order and protection, — these created organization and authority 
the crude beginnings of the state. By gradual evolution under 
changing conditions political life became more definite and more 
universal. Men learned first to obey, then to govern themselves. 
Unconscious development gave way to conscious progress, and 
state growth, influenced by external conditions, by changes in other 
institutions, and by the efforts of individuals, formed part of the 
great world movement of nature and man. 

2. As to the nature of the state. Modern theory views the state 
as the outward organized manifestation of a conscious spirit of 
political unity. Geographic causes, common interests, the feeling 
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of nationality, and political expediency are among the causes that 
create this unity, or general will, as it may be called, and when it 
is outwardly realized in the creation of government, a state exists. 
Since natural rights are impossible, and the state, instead of 
destroying, creates and maintains liberty, it needs no moral justifi- 
cation. The method by which its powers shall be exercised and' 
the proper extent of its activity are still unsettled problems. 

The state is thus a legal person. It expresses its will in the 
form of law, it determines its relations to other states, it creates 
a government and outlines its powers, and it adjusts the mutual 
rights and obligations of its citizens. According to this point of 
view, the essence of the state is its sovereignty, — absolute internal 
authority over all its individuals and absolute external independence 
from the interference of other states. States are viewed as legally 
equal, each having jurisdiction over its own territory ; and, in their 
dealings with one another, having mutual rights and duties. 

It is in the relation of states to one another that present theoiy 
finds greatest difficulties. Protectorates, spheres of influence, suze- 
rainty, and other complicated forms of association make a practical 
application of the theory of sovereignty almost impossible. Hence 
writers on international law commonly speak of semisovereign 
states, and consider independence as essentially relative in its 
nature. It may be noted, however, that the indivisible, absolute 
sovereignty which the state possesses over all individuals or asso- 
ciations within its territory is a somewhat different concept from 
the independence, never entirely complete, which states possess in 
their external relations.^ The former is the state’s will ; the latter 
is rather a collection of rights and powers. The former cannot be 
divided, but the latter may be greater or less, depending upon 
treaty agreements and the need for mutual concessions if states 
are to have dealings with one another. In this sense the modem 
theory of sovereignty does not mean that each state is '' wholly un- 
limited in its relations with other states, but that there is no body to 
which effective control over a* sovereign state may be attributed.” ^ 
All states are equal and independent in the sense that they possess 

1 Crane, The State in Constitutional and International Law. 

2 Merriani, History of the Theory of Sovereignty since Rousseau, p. 227, 
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an equal personality at international law, capable of contracting or 
repudiating their rights and obligations. These, however, may be 
variable, and the relinquishment or deprivation of certain of them 
is not regarded as a material impairment of the independence or 
sovereignty of a state. 

3. As to the fimcttons of the state. On this question the great- 
est divergence of opnion exists. Some would limit the activity of 
the state to the mere maintenance of order and security ; others 
believe that state control of all activities would be beneficial. How- 
evei, it is safe to say that modern theory in the main takes a 
middle position. It aims at such division of labor as shall secure 
the best interests of mankind and of the individual man. It real- 
izes that the state is by no means an evil, and that many things are 
most satisfactorily dealt with by collective authority. At the same 
time it recognizes the value of individual initiative and competition, 
and leaves to each citizen a considerable sphere of free action. 
Without laying down general rules, it deals with problems as they 
arise, viewing them in the light of existing conditions and aiming 
to adjust with most satisfactory general results the interests of the 
individual and of society. 

The diverse forms through which political theory has passed, 
and the relativity of present political thought, indicate that no 
theory of the state can consider itself as ultimate truth. In the 
past, political theoiy grew out of actual conditions and of existing 
methods of thought. A centuiy hence our present attitude toward 
political problems may seem as crude and absurd as the divine 
right of kings or the ideals of the city state now appear. 
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45. Nature of sovereignty. The relation of state to state, of a 
state to its citizens, and of one citizen to another can be under- 
stood only after a further discussion of that characteristic which 
distinguishes the state from all other organizations, — its sover- 
eignty. Such discussion leads naturally to the correlative of state 
sovereignty, namely, individual liberty. At first sight these seem 
mutually contradictory, but further analysis will show their proper 
relation. Another point to be considered is the nature of law, 
since in that form the sovereignty of the state manifests itself. 
These topics, therefore, will in turn form the basis of the following 
chapters.^ 

The concept of sovei^eignty is the basis of modern political 
science. It underlies the validity of all law and determines all in- 
ternational relations. It may be briefly outlined as follows : The 
state comes into being when sufficient spirit of unity exists to 
1 See Chapters IX, X. 
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organize a people, to create a government, to enforce laws, 
order to form a state, such an organized group must be free frorr 
lii^itation on its external independence. Moreover, it musi 
contain some person or body of persons whose commands receive 
obedience, and who can, if necessaiy, execute those commands 
by means of force. Such person or body of persons is the sover- 
eign, and its commands are called laws. Evidently there can be no 
legal limit to soveieignty, since that would imply a higher law- 
making body, and that in turn would be the sovereign. Such a 
body cannot limit itself, since such limitations could be removed 
at its pleasure. The state therefore is legally sovereign. There 
can be no legal limit to the lawmaking power of the supreme law- 
making organization. Since sovereignty is a legal concept, the 
above facts result inevitably from the definition of the state. It 
may be stated that, analyzed more closely, the state, in its sover- 
eign capacity, is : 

I. Internally. Absolute in authorit}-' over all individuals' of 'as- 
sociations of individuals within the state. Such a thing as rights 
against the state is impossible, since the state is the source of all 
rights and the enforcer of all obligations. “ In so far as the indi- 
vidual has claims upon his fellows to a noninterference on their 
part with the free exercise of certain outward acts, such claims 
have no legal force except as recognized and enforced by the 
political power.”! It must be remembered that political science 
l?§Lsjwilh legal rig^^ ; the moral question of right or wrong 

does not enter. \Vhether a law is good or bad is another question ; 
the fact that it is law is sufficient, and from the legal standpoint 
the will of the state is absolute. While possessing unlimited power, 
the state usually exercises but a small part of its authority. It grants 
certain rights and privileges to individuals and it voluntarily sets 
bounds to its own activities ; all these have, however, no legal force 
against the state, since it may change or destroy them at its will. 

When such formal limitations are self-imposed the state must 
change them in a legal manner, that is, it must act through its 
proper organs and by the method which it prescribed ; but an u n- 
changeab le law is a legal impossibOity. There have always beej>- 

1 Willoughby, The Nature of the State, p. i8i. 
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certain actmties which the state has permitted freely to individuals, 
not because the state could Rot, but because it did not deem it 
expedient to interfere. In this sphere of liberty the individual is 
protected by the state against encroachment on the part of the 
government, and by the state, through the government, against 
encroachment on the part of other individuals. Against the state 
itself there could be no defense. ” In every politically organized 
community, then, there exists a public authority to which, from the 
legal standpoint, all interests are potentially subject, and therefore 
liable to regulation and control by the state when this ruling power 
decides them to be of public interest.” i 

2 . Externally. Independent of any compulsion or interference 
states. Treaties, or the rules of international 
law by which states agree to certain limitations on their complete 
independence, do not destroy sovereignty, since there is no com- 
pelling authority to enforce them, states conforming to these 
agreements only at their pleasure. Besides, a state may grant 
almost complete autonomy to its colonies, as in the case of Canada, 
or may give large powers to its local divisions, as in the common- 
wealths of the United States, and still retain sovereignty, since it 
can withdraw these delegated powers at any time. 

It naturally follows that the sovereignty of a state cannot be 
divided. The exercise of its powers may be distributed among 
various governmental organs, but sovereignty or supreme will is a> 
unit, just as each state is ai^unit, and as the organization or govern- 
ment of each state is a unit. If sovereignty is not absolute, no-' 
state exists ; if sovereignty is divided, more than one state exists.! 
There can be no legal power back of the sovereignty of the state! 
and no legal check on its scope. ' 

46. Development of theory of sovereignty. The modem theory 
of sovereignty came into existence during the latter part of the 
sixteenth centuiy, as the logical outcome of the decline of medieval 
political institutions and ideas and the rise of national states. Dur- 
ing the Middle Ages no state, in the modem sense of the word, 
existed. The old unity based on kinship had disappeared and the 
moderm-idea of territorial allegiance and national unity had not yet 
1 Willoughby, The Nature of the State, p. 1S3. 
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arisen. Ties of personal dependence bound individuals into groups, 
and similar bonds on a larger scale held these groups together. 
The old belief that the Roman Empire was universal and the 
claims of the papacy to headship in temporal affairs prevented 
the existence of independent and equal states. On the other hand, 
the divided authority of feudalism and the belief in a law of nature, 
superior to all human laws, made impossible the modern idea of 
the state’s unlimited and indivisible sovereignty over all its citizens. 
Such concepts of sovereignty as existed were a mingling of tribal 
allegiance and universal empire. From the standpoint of the first 
the king was lord of his people ; from that of the second some 
authority must exist supreme over all kings. 

Toward the end of the medieval period a number of causes com- 
bined to create new political ideas. The nobles were weakened by 
the crusades and by their own quarrels. Commerce and towns 
struck a blow at their monopoly of wealth, new methods of warfare 
destroyed their military supremacy. Taking advantage of their 
weakness, the kings, by conquest, alliance, and marriage, became 
supreme within their territories. This process was aided by the 
old traditions of the Roman Empire and by the revived study of 
Roman law. Feudalism, by joining governing powers with land- 
holding, had developed the idea of territorial sovereignty, and as 
the intermediate authorities between king and people were re- 
moved, the king stood forth as sovereign of his state. Later, as 
men began to realize that government was an agent rather than a 
master, sovereignty was- applied to the state itself instead of to the 
king. France was the first European state to develop its monarchy, 
and some theoiy was needed to justify this new political type. In 
the writings of Bodin ^ modern ideas of sovereignty were first 
stated. The state was recognized as supreme over all its citizens 
and free from external compulsion. Sovereignty was defined as 
the absolute and perpetual power of the state, indivisible and 
territorial in nature. 

As the outcome of such concepts international law was devel- 
oped. In the great work of Grotius ^ states were considered equal 
and independent, with supreme jurisdiction coinciding with their 

1 De la Republique (1576). 2 p)e j^j-e Belli ac Pacis (1625). 
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boundaries. States were viewed as persons dealing with each other 
as -by contract; while within the state the authority of the sover- 
eign was that of an owner over his property. States had mutual 
rights and obligations, since all were equally subject to the law of 
nature. In the first half of the nineteenth century the modem 
theory of sovereignty was further analyzed in the writings of John 
Austin 1 ; and his conclusions, exercising an enormous influence on 
political thought in England and America, underlie present sys- 
tems of jurisprudence. All belief in so-called "natural law” has 
been abandoned, and sovereignty is viewed as absolute internal 
authority and complete external independence. 

47. Criticism of theory of sovereignty. The preceding discus- 
sion outlines the conception of sovereignty that forms, in the main, 
the basis for present-day political thought. It has been severely 
criticized, however, by certain writers. "The objections raised 
against it are directed to show that it is only of a formal and 
abstract nature, that it is inadequate in that it does not really indi- 
cate the ultimate source of political authority, and that it presents 
an erroneous conception of the nature of law.” ^ In the works of Sir 
Henry Maine® these objections have been strongly urged. Famil- 
iarity with Oriental civilization, where long-standing custom is law, 
and where even the most despotic ruler must act in accordance 
with usages that he would never dare to change, led Maine to 
question whether there was in every state a determinate sovereign 
that had the right to create and enforce law. Clearly, such an idea 
is absent in the political methods of Oriental states. Even in the 
most advanced states there is a large body of custom, or common 
law, which is enforced by the courts although never definitely 
formulated by legislature. In these states, however, the supreme 
lawmaking body, if it chose, could modify or destroy such cus- 
toms; and the legal principle "what the sovereign permits he 
commands,” is applied to them. The truth contained in the criti- 
cism, however, compels us to narrow somewhat the definitions of 
state and of law. By state is meant only those political communi- ; 
ties that are fully organized and possess definite sovereignty. By 

1 Lectures on Jurisprudence. ^ Leacock, Elements of Political Science, p. 59. 

8 Early liistory of Institutions j Ancient Law. 
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law is meant only the commands issued directly by properly au- 
thorized governmental authorities, and custc^ms when enforced -by 
the courts. Any attempt further to widen this-^onnotation of law 
breaks down the definite legal concept and makes' “impossible any 
distinct line between law and the most vague public opinion. 

The other objection urged against the theory of sovereignty — 
that it does not really indicate the ultimate source of political 
authority — opens up the question of the location of sovereignty 
within the state. Here it will be sufficient to note that any attempt 
to find the final source of political mfltience meets insuperable 
difficulties. It is, of course, quite possible that the legal sovereign 
is influenced by public opinion, by certain interests or classes, by 
religious ideas, or by any other of the motives that determine 
human action. Any attempt, however, to find a "political sover- 
eign ” back of the legal sovereign destroys the value of the entire 
concept and reduces sovereignty to a mere catalogue of influences. 
The point of view common to most of the critics is that ultimate 
sovereignty rests in the mass of the people. This, together with 
the whole question of the location of sovereignty, will be discussed 
in the following sections. 

48. Location of sovereignty. Probably the most difficult topic 
with which political science has to deal is the location of sov- 
ereignty within the state. After it has been determined that 
sovereignty is the essence of the state, and that it includes both 
the external independence of the state from interference on the 
part of other states, and the internal authority of the state over all 
its citizens, the question next in order is, What person or body 
of persons within the state ultimately expresses the state’s will and 
enforces the state’s authority ? In other words, where, within the 
state, is sovereignty located? Three main solutions have beto 
offered as answers to this vexing problem, locating sovereignty 
respectively in : 

1. The people of the state. 

2. The organization which has a legal right to make or amencl 
the constitution of the state. 

3. The sum total of the legal lawmaking bodies in thq^ 
ment of the state. 
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Modifications in detail are found in the writings of various men, 
but the essentials may be reduced to the above statements. Each 
of these solutions contains important elements of truth; and 
against each of them serious objections may be urged. Since the 
leading writers on political science are not agreed in regard to this 
point, each of these theories will be considered in turn, and its 
strength and weakness indicated. 

49. Popular sovereignty. The somewhat indefinite theoiy that 
considers sovereignty as located in the people is the logical out- 
come of the growth of democracy during the last century. It 
underlay the natural-rights philosophy as applied to the American 
and French Revolutions, it has been expressed in many recent 
political documents, and it forms the background for the political 
thinking of most people. It may be briefly stated as follows: 
Sovereignty, in last resort, is a matter of force and depends upon 
the ability to secure or to compel obedience ; hence, the power 
that in case of a struggle would have the strength to command 
obedience is the sovereign. In early times, largely due to super- 
stitious religious ideas, the chief or king was sovereign. Later, due 
to superior intelligence, organization, and military equipment, a 
minority of the people possessed sovereignty. To-day, due to the 
general spread of intelligence, wealth, and political consciousness, 
men are comparatively equal ; and ultimate political authority rests 
in a majority, or at least in a large number of the people. Ordi- 
narily this sovereignty is exercised through suffrage ; in case of 
dispute as to its location the majority would be victorious in an 
appeal to arms. Hence the idea of popular sovereignty — of the 
authority of the state existing somehow in the mass of its citizens 
— has arisen, and in the minds of most people has become a 
fetich almost too sacred to touch. 

Several objections, however, arise the moment that one attempts 
to analyze this concept and give it a definite and legal meaning. 
What persons or how many persons possess sovereignty in any 
given state.? In case of an appeal to arms the majority is not 
necessarily the stronger. Women and children are of no hailitary 
value, and among the men an organized group is more powerful 
thari,,iij*fH;norganized mass, since the only effective way of using 
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force is through united effort, in other words, through obeying a 
commander. Without discipline a mass of people is but a mob. 
But when the people follow the commands of their leaders, where 
is their sovereignty? Just in proportion as the people are in a 
position to exercise sovereignty in case of war, they find that real 
, power has passed to the military dictators that they have created. 
Similar difficulty is met, under ordinary conditions, if the exercise 
of suffiage is t3.ken as the indication of popular sovereignty. Not 
more than one fifth of the population in any modern state are 
voters, and within that number a majority would be but little more 
than one tenth of the entire citizen body. Besides, these cannot 
all express their will, and hence must choose officials and repre- 
sentatives. Unless a perfect and constant system of initiative and 
referendum be maintained, the control of the people over the gov- 
ernment which they have created is very slight. The machinery 
that they form to enable them to govern themselves takes the 
power out of their hands. Evidently the number of people who 
are sovereign is, from this standpoint, indefinite. 

There is a still more fatal objection to this theory. It destroys 
the whole legal value of sovereignty. If by state is meant a people 
organized by means of a government which makes and enforces 
law, some organization and some method of government is the 
legal one, otherwise no state exists. Any attempt to make or en- 
force law except by legal means is not an act of the sovereign, but 
is an illegal revolt. The people can exercise sovereignty only 
through legal channels, in which case they cannot exercise it at 
all ; or through a revolution, in which case sovereignty is being 
relocated and will reappear in another form, since permanent 
revolution would destroy the state. Hence the sovereignty of the 
people is, in time of peace, nothing more than public opinion j in 
case of a contest, only the might of revolution,/^ — not a legal 
power but a revolt against the existing sovereign. Such sover- 
eignty could be exercised only by a constant series of revolutions 
or by a constant system of initiative and referendum, practically 
unworkable. Sovereignty of the people is, in fact, by the very 

definition of the state, a contradiction in te:rms. 

At the same time the concept of popular sovereigntj;^^^ 



SOVEREIGNTY 


lOI 


several ideas of value. While sovereignty, in a legal sense, is not 
located in the people, they are potentially the ultimate check on 
the sovereign because of the possibility of revolution ; and in the 
gradual formation of common law and its enforcement by the 
courts, when demanded by public opinion, the people approach 
the direct exercise of lawmaking power. Moreover, the tendency 
1 in modern states is to organize the state and locate sovereignty in 
such a way as to enable public opinion to express itself in a legal 
way as readily as possible. This development is ordinarily called the 
growth of democracy ; and some of its most important devices are 
the widening of the electorate, proportional representation, respon- 
sibility of government to majority party, frequent elections, local 
self-government, and the use of initiative and referendum. By 
these and similar means a satisfactory relation is maintained be- 
tween the mass of the people and the government, and the danger 
of revolution is minimized. Constitutional government is valuable, 
since it prescribes definite ways by which the state will exercise its 
sovereign power, thus protecting citizens from arbitrary action, 
such .action being illegal. Popidar government is valuable, since 
it provides means through which the wishes of the people may be 
known, with the probability that these wishes will be considered by 
the state.^ It is true that, in modern constitutional democratic 
states at least, the border line between public opinion and sover- 
eignty is indistinct, and points of contact are numerous. 

50, Sovereignty as constitution-making power. According to 
this theory sovereignty is located in that body of persons who may 
legally make, or, what is essentially the same, may amend the con- 
stitution of the state. Such a conception is often called legal 
sovereignty, as distinct from the ultimate force or political sov- 
ereignty, which may be conceived as vested potentially in the 
people. Its point of view may be expressed as follows : The 
fundamental form of a state is called its constitution. This collec- 
tion of principles creates government, outlines its powers, and 
adjusts the relation of the state to its citizens. Hence the govern- 
ment is limited in its powers by the constitution, and is inferior in 
authority to the body that may create or change this fundamental 
an U* 1 Willoughby, The Nature of the State, p. 302. 
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document. There is no higher authority possible than that which 
creates the constitution. That authority expresses the direct will 
of the state and is therefore sovereign. In applying this principle 
to specific states it would be found that in England sovereignty is 
located in Parliament, i.e. in King, Lords, and Commons. Legally 
it is supreme and its acts cannot be questioned. No authority exists 
to declare its acts void, and no statute or official is exempt from 
its jurisdiction. In France the Senate and Chamber of Deputies in 
joint session have similar powers. They represent the highest 
legal authority in the state and may alter its fundamental laws. In 
Germany changes in* the constitution follow the ordinary course of 
legislation, except for the larger majority required in the upper 
house, and the right of each commonwealth to veto changes which 
concern its own specific rights. The Constitution of the United 
States may be amended in any one of four ways, since amend- 
ments may be proposed by two thirds of both houses of Congress, 
or by a convention called by Congress at the request of the legis- 
latures of two thirds of the commonwealths, and may be ratified 
by the legislatures of three fourths of the commonwealths, or by 
conventions in three fourths of the commonwealths. Congress 
having the right to determine one or the other method of ratifica- 
tion. In all modern states, therefore, some organization of the 
state, back of the government and more or less distinct from it, 
may be conceived. In the United States this distinction is quite 
clear ; in England it exists merely in the nature of the laws with 
which Parliament deals ; but in any state, wherever the ultimate 
power of constitution-making is found, there legal sovereignty 
exists. 

Although this theory, logically based on the modern conception 
of sovereignty, bears legal scrutiny and is accepted by many, 
several serious objections may be urged against it. These con- 
stitution-making organs act intermittently and at infrequent inter- 
vals, in some cases never, while the sovereignty of the state is 
being constantly exercised. It seems scarcely logical to consider 
sovereignty, the life and essence of the state, as lying dormant or 
latent. Besides, sovereignty, as a question of fact, deals with the 
organs that express the state’s will now, not with the original 
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revolutionary source of authority by which the people, in creating 
the state, established its government. Finally, such bodies, when 
they do act, are really a part of the government. They must be 
in motion by the government, and are only special organs of 
government, having special functions, in many states the only 
difference from ordinaiy organs being in the manner of procedure 
or in the majority required. In so far as a constitution-amending 
body is distinguished from the regular organs of government, its 
power is specifically limited to the creation or the ratification of 
properly proposed constitutional amendments. It is thus a special 
organ which, according to the fundamental organization of the 
state, has the legal right to redistribute the total exercise of sov- 
ereign powers among the various organs of government. It has 
no further powers, and it must act only in the manner legally 
prescribed. 

51 • Sovereignty as lawmaking power. From this point of 
view sovereignty is located in the sum total of all lawmaking 
bodies in the government, provided these act within the scope of 
their legal competence. Since the expression of the state’s will is 
its highest manifestation of power, all those bodies that share 
legally in expressing that will are exercising sovereignty. By this 
is meant not legislatures alone, but all the organs of government 
except those that are purely administrative, such organs being 
merely the agents of the sovereign. In some cases the same organ 
may at one time be expressing the state’s will, and at another time 
administering it: in the first case exercising sovereign power; in 
the second, not. For instance, lawmaking bodies include : ^ 

1. Legislatures, National, commonwealth, or local. 

2. Cotirts, In so far as they create law, not when merely inter- 
preting or applying existing law. 

3. Executive officials. In so far as they create law, by ordi- 
nances, proclamations, etc. 

4. Conventions, When acting legally as lawmaking bodies, as 
in the case of a constitutional convention properly assembled. 

Li- Electorate, When exercising powers of referendum or of 
plebiscite. 

^ Willoughby, The Nature of the State, p. 303, 
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In all these cases it must be remembered that the bodies exer- 
cise such powers and proceed in such manner only as the funda- 
mental laws of the state provide, though these laws may be changed 
in a legal way if it is so desired. Under these conditions the 
aggregate of lawmaking bodies constitutes the depository in which 
the state’s sovereignty is located. 

This theory considers the state as a unit and its government as 
a unit. Each state is completely organized in its government, and 
the government includes the total organization of the state, bodies 
which act infrequently and irregularly, as well as those that act 
frequently and regularly, being included. It makes no distinction 
between constitutional law and statute law, or between the various 
separations or divisions of government. All parts of the govern- 
ment, acting within their legal sphere, are equal ; and all combined 
form the organization of the state. Sovereignty is thus considered 
as the daily operative power of framing and giving efficacy to 
laws. ... It lives, it plans, it executes. It is the organic organi- 
zation by the state of its law and policy ; and the sovereign power 
is the highest originative organ of the state.” ^ In many respects 
this is the most satisfactory solution of this difficult problem. It 
combines the strongest points of the other two theories and adheres 
most closely to actual facts. Like the popular-sovereignty theory, 
it recognizes that, in modern democratic states, sovereign powers 
are widely distributed and exercised by large numbers of the state’s 
citizens. Like the constitution-making theory, it recognizes that 
sovereignty is a legal concept and can be exercised only through 
legal channels and in a legal manner. It avoids the vagueness 
and loose thinking of the first point of view ; at the same time 
it steers clear of the legal abstraction, which, in the second, by 
pushing sovereignty too far back, almost destroys its existence. 

52. Revolution. Revolution may be defined as a relocation of 

sovereignty. If unsuccessful, the attempt is called a rebellion. As 

sovereignty has both an external and an internal aspect, so revolu- 
tions may either adjust the outward relations of states or may alter 
their internal organization. The most common example of external 
revolution occurs when part of a state separates itself from the 
1 Wilson, An Old Master and Other Essays, p, 87. 
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remainder and establishes itself as an independent state. In this 
^se two sovereignties exist where formerly there was but onT 

theVrfT American colonies from England, and of 

the South American republics from Spain, are examples. 

soverei-n^''\r thinking, the merging of 

sovereignty, by which formerly independent states become one 

ral’actollv t!r t' " - political standpoint, 

what actually takes place is a destruction of the old state sovereion- 

ties and the creation, as a national people, of a new state. Of such 
relocations of sovereignty the formation of the United States and 
of the German Empire are examples. Both the separation of one 
state into several and the incorporation of several states into one 
may take place by either peaceful or violent methods. In all cases 
some sovereignty is destroyed and new sovereignty created. 

An internal revolution occurs when sovereignty is relocated 
Within a state. Such revolutions may be of three kinds * ^ 

^ I. Anarchical, directed to the destruction of existing legal organ- 
ization, without definite aims as to the political future. 

2. Constitutional, aiming to reorganize the state and establish 
a new form of government. 

3. Governmental, aiming to change the personality of the gov- 

emment or to resist some governmental measure, either because it 

p illega.1^ or because, though legal, it does not coincide with exist- 
ing political thought. 

In its broadest sense a redistribution of sovereignty is almost 

. _ „ ^ organization of the state adjusts 

Itself to changing conditions. Sometimes, however, it happens 

that organization remains stationaiy until a great discrepancy exists 
between actual^ conditions and legal forms. The sudden change 
peaceful or violent, that readjusts affairs is illustrated by the 
rench Revolution and the English Revolution of 1688. 

It must be remembered that sovereignty is a question of fact. 
As soon as a power is able to enforce its commands without itself 
obeying any higher authority, it is sovereign, in spite of the con- 
tinuance of legal fictions, such as the power of the crown in Eng- 
land or of the electoral college in the United States. On the other 

^ Amos, The Science of Politics, pp. 430--431. 
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hand, potential sovereignty is not sovereignty until it is in fact 
exercised. The '' might of revolution ” must be put into operation 
before sovereignty can be relocated. Even then it may be difficult 
to distinguish the real sovereign, as the distinction between de jure 
and de facto governments indicates. The final test of sovereignty 
will be its ability to exercise unquestioned authority over its own 
citizens, and its recognition by other states. 

That authority which is in fact supreme and which receives the 
obedience of the mass of the people in the state is the actual or 
de facto sovereign. This sovereignty may rest on no legal basis, 
but may depend upon physical force or religious influence. The 
authority of Cromwell in England and of Napoleon in France 
rested on revolution and force, not upon law, yet they exercised 
de facto sovereignty. The Continental Congress that directed the 
American Revolution, and the French assembly that concluded 
the war with Germany in 1871, were not legally created govern- 
ing bodies, yet under the pressure of necessity they exercised full 
powers of sovereignty. When such sovereignty gives evidence 
that it can maintain its power it is morally entitled to receive 
obedience from within the state and recognition from other states, 
regardless of the nature of its origin. Obviously, such sovereignty, 
if it be permanent, will ultimately acquire a legal status, either 
through the regular legal channels or through the tacit acquies- 
cence of all parties concerned. 

On the other hand, de jure sovereignty depends for its validity 
not upon the actual obedience rendered to it, but upon its legal 
right to command obedience. Such sovereignty, at one time real 
and powerful, may be displaced by force or may go to pieces 
through internal disorganization, but it has a legal claim to exist- 
ence until the de facto sovereignty acquires a permanent and 
organized status. From the standpoint of England she possessed 
a de jure sovereignty over the American colonies until the treaty 
of 1783 granted them independence. William the Conqueror be- 
came a de jure ruler in England not by his conquest, but by his 

election at the hands of the English people. 

Unless the de facto and de jure sovereignties coincide there is 
constant danger of revolution, since those who possess the actual 
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power 3 .TQ ncitura.lly unwilling to submit to 3, dccudent 3nd power- 
less legal authority ; and, on the other hand, mankind has a deep- 
rooted objection to authority that rests on force alone without 
legal sanction. Political expediency demands that sovereignty 
shall possess a legal status and at the same time be able to main- 
tain itself by actual force. At any given time there is of course 
but one sovereignty in a state, although in time of revolution it 
may be difficult to determine just where that sovereignty is to be 
found. It must also be remembered that real or de facto sover- 
eignty is never ‘'unlawful,” since the sanction of all law rests 
ultimately upon such sovereignty as exists, no matter of what 
nature that sovereignty may be. 
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53. Relation of state to individual. The proper relation be- 
tween the individual and the various social organizations of 
which he is a member has long been a problem on which great 
thinkers have differed. Whether the individual or the organization 
is the true unit, and should be developed at the expense of the 
other in case of conflict, is a controversy that has affected indus- 
trial, social, and political relations. From the political standpoint 
there is, on the one hand, the doctrine that the state is a neces- 
sary evil ; that it should do nothing except maintain peace and 
order, and thus give equal opportunity for individuals to develop 
according to their ability. On the other hand is the belief that the 
state should exercise large powers and subordinate the individual 
to the interests of the whole. 

The best adjustment of individual and state acti\ity, and the 
proper scope of state functions, will be discussed in^e latter part 
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of this volume.^ At present the question of individual liberty will 
be viewed in its relation to the sovereignty of the state. The pre- 
ceding chapter emphasized the fact that in every state some 
authority must exist, supreme over the will of any individual or 
association of individuals within the state. This is called sover- 
eignty. From the standpoint of the individual, however, the pur- 
pose of the state is to secure to each individual conditions for his 
highest development and freedom. Apparently there is a funda- 
mental contradiction between sovereignty and liberty. If the 
authority of the state be absolute, how can liberty exist; if the 
individual has liberty, what has become of sovereignty ? Sover- 
eignty alone is despotism and destroys liberty, while liberty alone 
is anarchy and destroys sovereignty. The efforts made by states 
\to reach a satisfactory compromise between these two equally un- 
desirable extremes comprise a large part of the history of politics, 
and no permanent solution has yet been reached. However, a more 
^“careful analysis of individual liberty will show its real nature and 
irjprove that, instead of being opposed to sovereignty, it is dependent 
upon it. In fact it is possible only if sovereignty exists, and be- 
comes more perfect as sovereignty is more completely organized. 

54. Nature of civil liberty. A century and more ago men spoke 
much of natural rights. Life, liberty, property, the pursuit of hap- 
piness, and other similar privileges were considered inalienable, 
rights under the laws of nature. A condition of perfect liberty, 
existing before governments arose, was conceived, often with a sigh 
of regret that this " state of nature” could not last forever. An- 
alysis shows the fallacy in such thinking. In a state of nature 
liberty would be impossible. Each person would have " rights ” 
only as he could secure them by force. " Natural rights ” of one 
would encroach upon the '' natural rights ” of others, thus destroy- 
ing the liberty of all. That every person could have liberty to do 
as he chose in all things is obviously absurd. In such a condition 
only one person couU_haye _ absolute Jiberty, and he_^w^ 

gowerfuL • 

The greatest liberty possible is the right to do as one pleases 
while encroaching least on the wishes of others. This secures the 

^ See Part III. 
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largest amount of liberty for all. Liberty in society, or civil liberty, 
has therefore both a positive and a negative side. It includes right 
immunity from interference ; but in order to 
maintain such a condition some authority is needed that can set 
bou n d s to the liberty of each and enforce the rights of all. The 
organization that arose for this purpose is the state. It is therefore 
source of real liberty. Since it is sovereign over all,, it 
alone can^ create and enforce rights and obligations. Evidently, 
then, the individual can have no rights or immunities against the 
state. The state takes his life as a penalty for offenses against its 
laws, or, if needed, in war. The state takes his property in the 
form of taxes j his pursuit of happiness must not run counter to 
similar pursuits on the part of his neighbors. As population grows 
and society becomes more complex, the relations of man to man 
need more constant safeguarding, and the liberty of each is more 
restricted for the best interests of all. 

The state, then, is the only source of civil liberty. Its sover- 
eignty alone enables rights to exist. Its laws are not only limita- 
tions on the freedom of individuals, but they are the only guarantees 
and defenders of individual freedom. Anarchy, instead of creating 
absolute freedom, would destroy it. Sovereignty and liberty are not 
contradictory terms, but correlative, — the same thing viewed from 
different aspects, the former from the state’s point of view, the 
latter from that of the individual. 

In common usage several other meanings of the term ” liberty ” 
have helped to cloud its real political connotation. 

1. It is sometimes used in the sense of national independence, 
— of freedom from control on the part of other states. Thus the 
United States won liberty from England, or the South American 
republics from Spain. The term national liberty” is sometimes 
used to indicate this meaning. Evidently this is a question of sov- 
ereignty in its external aspect. A new state has arisen and in its 
hands rests the creation of individual liberty for its citizens. 

2. Sometimes liberty is used as a tynnnym for democracy, or 

government. Other things being equal, a government 
controlled by the masses will better safeguard the interests of all 
than a government in the hands of a class or of a few ; but this is 
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c.r,-lv true A benevolent despot may grant more civil 
ilbertvS Ss subject than a democBcy that disregards the wishes 
of a m niity. CM liberty consists of the rights and pcmleges 
Itftestate creates and enforces, not of the share that the md.- 
Snal has in political power. This latter may be termed yto/W 
liberty, and is dependent upon the location of sovereignty and the 

organiktion of government in each state. _ 

55. Guarantee of civil liberty. A further analysis of the indi- 
vidual liberty that the state creates and safeguards shows it to be 
twofold.” The individual is protected by the sovereignty of the 


State : 

1. Againstthe government.^- 

2. Against other individuals or associations of individuals. 

Against the government the individual is protected diiectly by 

the state, which creates the government and outlines the scope of 
its powers. Against other individuals or associations of individuals 
protection is indirectly given by the state through the government. 
On its negative side individual liberty consists of exemption in a 
certain sphere against encroachment on the part of the govern- 
ment, except in the legal method and to the legal extent prescribed 
by the state. On its positive side individual liberty consists of 
rights to exercise certain prerogatives, and to call upon the govern- 
ment to maintain these rights against any other individual or 
association of individuals. Trom the standpoint of immunity 
against the government, individual liberty is created by public 
law ; from the standpoint of rights against other individuals, it is 
created by private law. In the latter case the government is merely 
an arbiter, in the former it is itself a party. 

The contents of this private law that regulates the dealings of 
man with man, and the method of its creation and enforcement, 
are, in the main, similar in all advanced states, and will be dis- 
cussed in a later chapter on law.^ Modern states differ, however, 
in the legal guarantee that their citizens possess against encroach- 
ment on the part of the government ; and this aspect of individual 
liberty needs further consideration. Every fully organizeci political 
Community possesses a body of fundamental principles, written or 

1 See Chapter X. 
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unwritten, called a constitution. In accordance with these prin- 
ciples the state is organized ; that is, its government is created^ . 
the scope of its powers and the manner of their exercise being 
broadly outlined. By this means .also the sphere of individual 
liberty, in so far as immunity against the government is concerned, 
is indicated, since those powers forbidden to the government re- 
main to the individual. Consequently the manner in which this 
adjustment of powers may be modified and the authority of gov- 
ernment exercised, determine the legal guarantee which the indi- 
vidual possesses against governmental encroachment. In other 
words, the method of constitutional amendment and the separation 
of powers within the government are of importance, since they 
determine whether there is an oi'ganization back of the ordinary 
government that may limit its powers ; whether one part of the 
government may protect the individual against another part ; or 
whether individual liberty is at the mercy of the government, 
consisting of such immunities alone as the government itself 
may see fit to grant. 

In applying this analysis to leading modern states it is found 
that in England and l^'rance the authority of the legislature is final. 
Against it the individual possesses legally only such immunity as" 
it chooses to grant. It may alter the constitution ; its actions can- 
not legally be questioned ; and the judiciary that interprets its 
laws is at its mercy, since it may abolish tlie judicial department 
or modify the tenure of the judges. In both England and France 
the legislatures, by statute, have marked out a large sphere of 
individual liberty, but they may legally abolish this at any time. In 
France, moreover, the individual has no legal protection against 
executive encroachment, since the courts that decide disputes be- 
tween individual and administration are controlled by the executive 
power. In England the individual is protected from executive en- 
croachment by the judiciary, since judicial tenure is independent 
of the executive power. In Germany and the United States cer- 
tain spheres of individual liberty are created by their constitutions, 
and, therefore, may not be legally violated by any department of 
the government. In the United States the federal courts, created 
by the constitution, protect the individual in this sphere against 
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both legislative and executive encroachment. Back of this is the 
power to amend the constitution itself, which may be exercised 
ihdependent of the ordinary government, and which protects the 
individual against all its departments. In Germany, however, the 
courts are created by the legislature ; in addition, they have no 
right to modify or reject constitutional provisions, and have but 
little control over the executive. Besides, the constitution can be 
amended only on the initiative of the imperial legislature, and the 
executive exercises a practical veto on such amendment. ^Against 
legislature and executive, acting together, therefore^ the individual 
Fas no legal redress. His liberty consists of their interpretation 
of constitutional provisions, together with such other rights as they 
choose to give him. 

In conclusion, it must be noted that the actual freedom which 
the individual enjoys against governmental action is very similar 
in all these states, although legal guarantee against arbitrary action 
on the part of various departments of government differs. More- 
over, it does not follow that the state that establishes the most 
perfect legal safeguard against governmental encroachment gives 
the greatest amount of liberty to its citizens. Civil liberty in Eng- 
land, though created by the legislature and legally at its mercy, is 
actually wider in scope than that granted by other states possessing 
constitutional limitations on governmental authority. 

56. Content of civil liberty. In so far as individual liberty con-^ 
sists of rights and immunities created and maintained by the state 
against other individuals, it has existed from the beginning of 
political life. The adjustment of man’s relations to his fellows was 
indeed the chief purpose for which the state arose. Further devel- 
opment consisted in making these rights more definite, in making 
governmental enforcement of them more certain, and in extending 
equal rights to all classes in the state. Definite law, sure enforce^ 
ment, and equality before the law marked the advance of better 
organized sovereignty and of more complete liberty. 

In so far as individual liberty consists of immunity from gov- 
ernmental interference, it is of comparatively recent origin. In 
ancient states the whole sovereign power was vested in the gov- 
ernment. Theocracy and despotism crushed individual will, and 
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all the activities of man were subject to state control. In the Mid- 
dle Age^ governing authority resulted from ownership of land, 
and, as the ancient empires, liberty existed only in so far as^ 
rulers permitted. It was not untH modern constitutional states 
'^rose that the idea of individual liberty as a sphere into which 
ibe government might not enter, became possible, and that legal 
checks were placed on the manner and extent of governmentab 
action. 

The elements that compose individual liberty have varied in 
different states and at different times. In general the growth 
of popular government has been accompanied by an expansion 
of civil liberty, and corresponding limitations on governmental 
authority have secured individual welfare and stable organization. 
In the more advanced modern states the scope of individual 
liberty, in spite of legal differences in the nature of its guarantee, 
is practically the same. Stated broadly, it includes : ^ 

1 . Freedom of the person 

2. Equality before the law 

3. Security of private property 

4. Freedom of opinion and of its expression 

5. Freedom of conscience 

Making due allowance for minor differences in various states, 
and for such limitations as general welfare demands, these may be 

considered as rights with which present, political thought believes 

government should not interfere. All of these have developed 
grSuairy^^^sdm^^^^^ be extended, others may be nar- 

rowed ; but, in general, states agree that a certain field of indi- 
vidual liberty is conducive to the best interests of both citizen 
and state. 

57 . Political liberty. As already -indicated, the great problem 
that the state, in its evolution, has faced is a satisfactory adjust- 
ment of sovereignty and liberty. Upon its solution both individual 
welfare and state existence depend. The ideal condition requires 
a sphere of civil liberty sufficient to secure individual interests, 
and a government whose commands are definitely expressed and 

. 1 Burgess, Political Science and Constitutional Law, Vol. I, p. 178. 



Il6 INTRODUCTION TO POLITICAL SCIENCE 

authoritatively enforced. At the same time there mus^-’^e the 
minimum amount of friction between government and ‘ex'® A m 
order to maintain the stability of the state. y^ioL-^te , 

methods and devices have been tried in the effort to Jpybine 
authority and freedom ; but usually they have tended towarcJvdes-|' 
potism or toward anarchy; and the state, from stagnation, 
revolution, or conquest, has perished. The system that thus far 
has been most satisfactory places sovereignty and liberty in the 
same hands ; that is, it gives the mass of the people not only a 
sphere of freedom, but also a share in authority. Thus they, di- 
rectly or indirectly, as government, create and enforce the rights 
which they possess as citizens, — in a word, they govern them- 
selves. This type of political life is called democracy, and the 
right to share in authority is called political liberty in distinction 
^^^iimerty, vM!±. is the right to protection against interference. 

The establishment of political liberty has been the most impor- 
tant contribution to recent political growth. Internal order and 
freedom from external danger had been secured by the powerful 
organization of Rome ; but the absence of local self-government 
and representation created a great gap between government and 
citizen, and destroyed liberty. With the coming of the Teutons 
extreme liberty or anarchy prevailed, and it took a thousand years 
to restore organization and authority. By the sixteenth century 
government was again powerful, but a conflict of interests between 
kings and people still prevented liberty. At the same time a new 
force in politics was growing. Increasing political consciousness 
^on the part of the people led them to realize their power and to 
demand a share in government. Since that time, by gradual 
process, as in England, or by revolution, as on the continent, 
constitutional democracy has developed. 

It was soon realized, however, that the people needed protection 
against their representatives, and against hasty prejudices on their 
own part, as much as they had against their former despotic rulers. 
For this purpose ai^ority wa§ divided among various depart- 

ments of government and each made a check on the functions of 
the others. In addition, by frequent .elections, by the referendum, 
and by a system of local self-government, the mass of the people 
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retained a direct share in political power. Finally, by written con- 
usually difficult to change, stability of organization was 
secured and a sphere of individual freedom, into which the ordi- 
nar}^ government could not enter, was created. In this way modern 
states reconcile sovereignty and liberty. Political liberty as well as 
civil liberty is wide in extent, and the conflict between authority 
and freedom is largely avoided, since lights are self-created and 
self-enforced. 

Political liberty is not as widespread or as equally distributed 
5s civil liberty. All citizens share practically alike in protection 
against the government and against other individuals, and even 
aliens are often admitted to full privileges of civil liberty. But 
political expediency demands that a considerable proportion of the 
state’s population be excluded from political rights, and that within 
the group possessing such rights considerable differences in degree 
of power be found. Civil liberty may be enjoyed alike by all; 
political authority must be concentrated in the hands of a relatively 
limited number. 
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58. Nature of law. The term law,” in ordinary usage, is given 
a variety of meanings. It is often applied to the sequence of cause 
and effect in the world of phenomena. In this sense the laws of 
gravitation and of chemical reaction are examples. Again, the 
name law ” is applied to rules for the guidance of human conduct. 
If these are concerned with motives and internal acts of the will, 
they are called moral laws. If they refer to outward acts, they may 
be either social or political. In the former. case they are enforced 
by public opinion, and their violation is followed by social disap- 
proval. In the latter case they are enforced by the authority of the 
state, and their violation is followed by penalties politically deter- 
mined and applied. It is law in this latter sense alone, usually 
known as positive law, with which political science deals. It con- 
siders law as a command issued by the state and enforced by its 
authority over all its citizens; or, as defined by Holland,^ ''a 

1 Elements of Jurisprudence, p. 40. 

1 19 



120 INTRODUCTION TO POLITICAL SCIENCE 

general rule of external human action enforced by a sovereign 
political authority.” 

A further analysis of law in this political, or positive, sense will 
more clearly establish its nature. As indicated in the discussion 
of sovereignty, creation and enforcement of law form the method 
by which states manifest their sovereignty in its internal aspect. 
Accordingly, no legal restriction can be placed on the lawmaking 
authority of the state ; and, conversely, no authority except the 
state can create law. This seems clear enough when applied to 
law formulated by legislation, since in that process a definite state 
organ is seen deliberately expressing the state’s will. Some diffi- 
culty is met, however, in applying the idea of positive law to those 
customs that are enforced by the courts ; and this fact has led the 
Historical School to deny that law is always created by a definite 
sovereign body in the state. They claim that custom and popular 
consent, as well as definite political authority, create law. In the 
main their objections result from confusing the sources from 
which legal principles have sprung, and the sanction that enforces 
them. It is true that custom was for a long titae the only source 
of law, and is still an important influence. At the same time, the 
principles handed down by custom do not become law, in the polit- 
ical sense, until sanctioned by the state. " The sole source of laws, 
in the sense of that which impresses upon them their legal char- 
acter, is their recognition by the state, which may be given either 
expressly through the legislature or the courts, or tacitly by allow- 
ance, followed in the last resort by enforcement.’-’ ^ 

Enforcement by the state is, then, the distinguishing character- 
istic of law. From this it follows that all laws are equal in validity. 
Each lawmaking organ, acting within the sphere of its legal com- 
petence, shares in exercising sovereign power. The sum total of 
these bodies forms the sovereign ; the sum total of the principles 
they enforce, forms the law of the state. An ordinance issued by 
some minor department is, if the issuing body has a legal right so 
to act, as truly law as legally created constitutional amendments.: 
When, a law is declared unconstitutional it is not meant that the 
law, conflicting with a superior law, is annulled ; but that, created 

1 Holland, Elements of Jurisprudence, p. 54. 



by a body acting outside the scope, of its legal powers, it never 
was law. Law may therefore be defined as the command of 
an authorized public organ acting within the sphere of its legal 

This views every state as completely organized in 
its government, and gives a clear-cut meaning to sovereignty 
and law. 

59. Sources of law. Law, as the expression of the state’s will, 
follows the same general course of development as the state itself. 
A historical survey of the manner in which legal principles have 
arisen will therefore both add clearness to our knowledge of state 
evolution and further explain the nature of law. The sources of 
law may be outlined as follows : 

i,._Qistom. R ul e s of c onduct resting upon general acceptance, 
resulting either from accidental habits, from evident utility, or from 
general desire for order and justice, were the only laws known to 
primitive man. To the sanction resulting from immem^^^^^ 
was added religipus authority, since law and religion were not dis- 
tinguished and all rules rested upon the same sanction. Evidently 
no direct action of the state was involved in the creation of such 
principles. As long as social relations were simple and common 
interests few, all knew the common rules ; and the personal vio- 
lence that resulted from nonobservance was not a serious menace 
to such order as then existed. 

Under changing conditions, however, such as resulted from new 
environment, new methods of life, or contact with other peoples^ 
several difficulties arose. More numerous controversies led . to 
doubts as to the relative validity of conflicting customs, and new 
cases came up concerning which custom furnished no rule. The 
evils of uncertain public opinion and the injustice of the strong 
when customary rules were absent led to an additional source of 
law, namely, ' 

2 . Judicial decision. The state aro se not as the creato r of law, 
but ^ s the interpreter and enforcer of custom. Disputed points 
were referred naturally to men of recognized importance, who had 
authority to enforce their decisions. In this way the magistrate 
^ or judge, supported by the force of the community,' inaugurated 
political power. While, in theory, each case w^as decided on its 
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merits by applying long-standing custom, in several ways the de- 
cisions of magistrates created new law. In deciding similar cases 
general rules were established, precedent was followed, and, either 
unconsciously or deliberately, the law was modified und expanded. 
Under changing conditions former customs worked injustice, and 
decisions often created new principles by means of strained con- 
. structions or legal fictions. Finally, where no rule existed, general 
principles of equity were applied, still under the guise of judicially 
interpreting laws already in existence. The decisions of the Roman 
praetor and of the English chancellor are examples of law thus 
created. In these ways, as social life developed, the strictness and 
rigidity of old customs were modified, the functions of the state 
were extended, and its authority was made more definite in 
expression and more certain in enforcement. 

3. Scieiitific commentaries. The carefully formed opm^ 
great jurists have often been considered decisive, as in the authority 
of the Roman jurisconsults, or the modern respect for Coke, Black- 
stone, and Kent. In other ways their influence has been great, if 
less direct. What lawmakers and courts deai with in piecemeal 
fashion legal science views as a complete system capable of scien- 
tific treatment. By collecting and arranging in logical fp^^^ past 

customs, decisions,' and laws, writers on law are able to arrive at 
general principles which may serve as a basis for further enact- 
ment, to indicate the gaps that need filling in, and, in so far as 
their ideas are enforced by the courts, to create law. 


4. Legislation, The idea of deliberately creating law^ the most 
important function of modern states, is comparatively recent, Two 
lines of growth in its development may be noted : 

(a) The nature of legislative authority. At first magistrates and 
priests alone cou ci'eate law. Representing the power of God or 
the majesty of the state, father and king, or, later, praetor and 
archon, were lawgivers. In the Roman Empire the emperor was 
the source of all law; when national states arose their kings 


.claimed the same prerogative, and in some states to-day, in legal 
phraseology at least, laws are issued by the crown. Duiing this 
process assemblies of freemen, whose consent and support were 
needed on important questions, gradually established themselves 
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invasions of the fifth century Though somewhat influenced by 
Roman civilization before entering the Empire, Teuton^ legal 
ideas showed' marked contrasts to those of Rome. The chief i 
ferences may be summed up as follows: To the Romans law 
meant the commands of the state issued through its officials , 
among the Teutons immemorial custom of popular oi^m was 
law. Roman law was based on allegiance to the state ; Teutonic 
law rested on personal allegiance. Over the Roman Empire a 
uniform law was enforced on all citizens ; among the Teutons law 
was a personal possession, differing from tribe to ttibe, and taken 
as a part of his belongings, wherever its owner might go. o . 
advanced but rigid Roman code the Teutons therefore contrib- 
uted new elements and the possibility of further giowth. Th 
immediate result of contact was legal confusion, ^ 

terns, often contradictory, existed side by side. The Teuto , 
retaining their customs, made little effort to destroy the old laws 
of the Empire. In addition, by the canon law of the church and 
the local regulations of manor and guild, legal ideas as to both 

sanction and content were further complicated. ^ _ 

Gradually, however, Roman methods systematized Jhis iriass 

custom; Several means by which Roman law was diffused over 

Europe may be mentioned. During the Dark Ages yarious codps, 
containing, in the main, Roman principles, were drawn up at the 
command of barbarian leaders. Of these the most important was 
the code of the Visigoths, known as the Breviary of Alaiic. 1 
compilation, prepared early in The sixth century, remained the 
chief source of Roman law for Europe untd the ^ 

twelfth centuries. About that time, in the Italian cities where 
population was mixed and trade vigorous, need arose oi jnpre 
comprehensive regulation. In the great compilation of Justmi^ 
was found a system suited to the needs of ffie time and schoo^ 
were rapidly established for its study. Starting in the University 
of Bologna, in the latter part of the eleventh century, interesM^ 
Roman law spread to other Italian 

Spain, and later to Holland. Even in En^and Jtudy ti 
Roman law obtained for several centuries. From these schoo 

1 'TIia chat). V. 
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laj^ers, steeped in Roman ideas, returned to their homes and 
supported by the kings, whose desire for centralization they 

favored, soon replaced customary rules with Roman principles 
and procedure. r 

To this process the influence of the church must be added. In 
Organization and spirit it was Roman. It had a well-developed 
system^ of canon law and courts ; and, by its control of education 
It furnished the advisers of rulers and the compilers of codes Its 
therefore cast on the side of Roman methods’ par- 
in family relations and inheritance. The prevalence of 
Latin as the speech of education and of businesralso furthered 
the acceptance of Roman legal ideas. 

As the countries of continental Europe arose from feudalism 
Roman law increasingly served as the basis for their national unity. 
Attempts to secure uniformity and to enforce the king’s law as 
the law of the land, the growing influence of lawyers, trained in 
Roman law, as the popular courts decayed, and the influence of 
the church all tended in the same direction. Everywhere evidences 
of fusion, may be found, but in general the legal systems of con- 
tinental Europe rest on Roman jurisprudence. A most direct 
influence was exerted by the Code Napoldon (1804). This con- 

sisted of the ancient customs of France, of Roman law maxims, 
and of the principles and legislation of the French Revolution! 
revised and harmonized by a commission of eminent French jurists, 
f-’y fimnch control and influence this code was introduced, into 
Ilolland, Italy, Spain, and many of the German states. Austria and 
Prussia imitated it, and from Spain it spread to Spanish America. 
England, cut off from the rest of Europe, and possessing, from the 
Norman Conquest, a centralized administration, was able to work 
out a uniform legal system based on Teutonic customs. Even in 
England the influence of Roman law was felt. For four centuries 
England was governed as a Roman province ; later, Roman law 
was taught in her universities ; and many precepts and methods 
were brought from Rome through the church. At the same time 
English law and the law of those states, such as the United States, 
that have derived their -jurispnidence from English sourc es, are 
essentially based on the customary usages of the early Teutons. 
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It should be noted also that important Hebraic elements have 
been introduced into modem law, particularly at two periods. Dur- 
ing the Middle Ages the union of church and state and the 
important governing function^ that idie church performed, resulted 
in a considerable mingling of Christian theology with politics. 
Again, after the Reformation, Protestant ideas, particularly those 
of the Puritans, were infused into politics and influenced the 
growth of modern democracy. 

In conclusion it may be noted that, in general, Teuton^2 

ciples predominated in public law ; Roman, in private law. The 

Teutons, as conquerors, formed their governments on the basis of 
those customs with which they were familiar, laying the founda- 
tion for local self-government and representation. Even where 
Roman ideas were adopted later these elements were never com- 
pletely destroyed. On the other hand, Roman law was soon ap- 
plied to relations among individuals. It was along this line that 
Rome had most perfectly developed her system, and its superi- 
ority, especially under their new environment, was soon recognized 
,by the invading Teutons. In municipal and colonial administration, 
also, the influence of Rome was powerful. With these the Teu- 
tons were not familiar, and their customs were accordingly silent. 
On the contrary, Roman ideas remained least changed in the 

towns; and tow:ard the, dose of the Middle Ages, nhen city life 

again became important, Roman municipal government reappeared. 
Later, when colonial empires were formed, it was again to the ex- 
perience of Rome that the states of Europe unconsciously turned. 
Finally, many survivals 4n political point of view may still be 
observed, distinguishing those states whose jurisprudence is pre- 
dominantly Roman from those whose legal ideas are fundamen- 
tally Teutonic ; and these differences can be explained only by 
the historic development of their respective legal systems. 

61. Rights. When the general rules of external human action 
enforced by sovereign political authorities,’’ called laws, are applied 
to individuals, it is seen that th^ state sanctions only such acts as 
are in accordance with its will, and punishes, or at least nullifies, 
acts contrary to its will. In other words, the state announces what 
it will protect as legal ri ghts , what it will enforce as legal duties. 
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method in so doing. The maintenance of 

rights, with their corresponding duties, is, therefore, the object for 
which law exists.! Tha y a\v which creates called sitbstm- 

fcjaw, while tlmt law. which a method of proteclng 

rig ts as 

^ In discussing individual liberty 2 the nature of a legal right was 

indicated. There remain to be considered its component elements 
which are : ’ 

^ I. The person who possesses the right, or who is benefited by 
Its existence. ^ 


2. In some cases, the object over which the right is exercised. 

^ 3. The acts or forbearances which the person possessing the 
right is entitled to demand. 

4. The person from whom these acts or forbearances can be 
exacted, or whose duty it is to act or forbear. 

In this series two terms are persons, — one entitled by the right 
the other obliged by the right. The other terms may be called the 
thing and the act. When a right is put into operation, events, 
which occur independent of the persons concerned and yet which 
influence the right, may intervene. 

The final analysis of a logal right, therefore, shows ; 

. Either humgn beings, called natural pe rsons, or 

'groups of human beings or masses of property to which the law 
gives rights and duties, called p ersons. Corporations and 

the state itself are examples of this latter class. 

2. T l ungs . Either iiial£j:iaL..,oJ 4 e£ts, such as real and personal 
property, such as* a patent or copyright. 

3- These may be : 

Deliberate outward actions or deliberate forbearances 

from action. 

(^) SiSSi®* Movements of external nature or the acts of per- 
sons other than those concerned with the right. 

This analysis opens up the whole field of law and serves as the 
basis for its division into (i) 1^ of persons., and faV law of thina*s: 
which some writers, such as Blackstone and Austin, consider the 
fundamental classification of law. 

1 Holland, Elements of Jurisprudence, chaps, vii, viii. 2 See Chapter IX. 
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62. Divisions of law. Law may be classified on the basis of 
numerous canons of distinction. For the purposes of political 
science several of these are important as indicating more clearly 
the nature of state, sovereignty, and law ; 

I. AsJp the manner of statemeni. If the entire body of legal 
principles in a modern state be analyzed, it will show the following 
elements, differing in the main asjio ihe^mpde in which, or the 
persons through whom, it has been formulated ; 

(a) Those principles that have been formally enacted by tl^^^ 
lemslative bodies of the state. These form the bulk of existing 

O' — ■■■ ' 

law and are called staUites., 

(b) Those " commands of limited application not necessarily 
permanent, and usually issued as adminigrative directions by some 
department of government.” ^ These are called o_rdmances. 

(c) That body of legal principles that is enforced by the courts, 
but whose origin rests on custom rather than on formal legislation. 
This is called common la%v. 

(d) Those fundamental, principles that create government, j3ut- 
line the scope of its powers, and prescribe the method of their 
exercise. In some states at least these, when written, are not for- 
mulated by the ordinary lawmaking body and cannot be altered by- 
ordinary procedure. They form c ons titutional lazv. 

(e) Those general rules that are observed by states in their 

dealings with other 'states are nfernation(^ These, as 

will be seen later,^ differ from the preceding not only in manner 
of statement but also in sanction, and are not to be considered law 

in the proper sense of the term. 

A fundamental cross-classification of law rests on a ^Ltinctipn 
already indicated between the relations of man to man, and of jnan 
to the state. Consecfuehtly law may be classified : 

'£ '2s to the public or private character of the persons concerned. 

From this standpoint the basic division is into : 

(al Public law, which regulates the relations of state and 

individual. 

(b) Private law, which regulates the x'elation of individual and 
1 Willougliby, The Nature of the State, p. 214. 


2 See section 68. 
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In public law the state is^ directly, or indirectly through some 

part of its government, one of the parties to the right created by 

power that creates and en- 

If the individual is the offender, the state may of 
course protect its rights. But if the state is the offender, the 
indmdual may protect his rights only with the consent of the 
state, since no rights can be enforced against the state. Public 

with the organization and functions of the state, 

}lhh its relations to its citizens. Its most important sub- 
divisions are : 

^ ^ ^ ClX ^icfflTeS tll.e organization of the 

state and outlines the scope and manner of exercise of govern- 
mental powers. In a word, it locates sovereignty within the state 
and thus indicates the source of all law. 

in detail the manner in 
which the government shall exercise those powers that were out- 
lined in constitutional law. Or, in a narrower sense, it is " that 
part of the public law which fixes the organization and determines 
the competence of the administrative authorities, and indicates to 
the individual remedies for the violation of his rights.” ^ 

(3) Crimina l la w and procedure. In maintaining order the 
state punishes injuries to itself and disobedience to such rules as 
it formulates for general welfare. That branch of law which defines 
the acts that infringe upon the rights of the* state, and provides 
penal consequences, is called criminal lazu. That body of rules 
defining the method in which the machine^ of the state is set in 
motion to punish offenders is called criminal procedzire. 

T he idea o f cri m i nal law is comparatively modern. At first, 
offenses against the state were punished by special laws, and 
offenses against individuals, _ even if they threatened general wel- 
fare, were considered as private acts, to be avenged by individuals 
or compensated for by money payments. The state, entering as 
the arbiter that enforced fair play, later came to consider certain 
acts as offenses both against other individuals and against itself ; 
and gradually a body of rules appeared concerning acts, both 
against the state and against other individuals, indirectly affecting 
^ Goodnow, Comparative Administrative Law, Vol. I, p. 8. 
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the general welfare. With this came the idea that it was the duty 
of the state to prevent and punish such offenses. 

In private law both parties concerned are private individuals, 
while the state occupies the position of arbiter. It creates the law 
and enforces it impartially, thus securing to each citizen his rights 
against other citizens. Among its most important subdivisions may 
be mentioned the law of contracts, of property, of torts, of inherit- 
ance, etc. While forming a most important part of the science of 
law, a discussion of these topics has no place in political science. 

Public and private law, taken together, are called mtmicipal law, 
and are characterized by the presence of an enforcing authority. 
In public law the state is both an interested party and the enforc- 
ing authority ; in private law the state is the enforcing authority 
only. In contrast to these laws, which regulate the relations of 
man to state and of man to man, may be mentioned the rules that 
regulate the dealings of state with state, called internation^^^ 

For these, except as their principles are incorporated into munici- 
pal law, no enforcing authority exists ; and, according to our defi- 
nition, they are, properly speaking, not law. In a word, since the 
state is internally sovereign, municipal law is law ; since the state 
is externally sovereign, international law is not law. 

63. Law and ethics. Law and ethics, while closely related, must 
be clearly distinguished. The difference in sanction has already 
been indicated. Moral rules are enforced by individual conscience 
or by the disapproval of public opinion. Law is enforced by the 
power of the state. There is, however, a difference in content as 
well. Ethics deals with the whole life of man, his thoughts and 
motives as well as his actions. Law is concerned only with out- 
ward acts. Of these it attempts to control only such as affect the 
welfare of men in society, and as can be brought under uniform 
and practicable regulation. It necessarily follows that many things 
considered rnorally wrong are not pr^ by law. Falsehood, 

unless under oath or in fraudulent contracts, is immoral but not 
illegal. Ingratitq^ie, jealousy, meanness, are indications of bad 
character, but do not come under the cognizance of law unless 
actual injury to others can be proved. On the other hand^^^^ 

^^^P^^diency, and things not cpnsidei"^ 
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morally wrong are forbidden by law. Rapid driving is hardly im- 
moral, yet in the congested streets of large cities it becomes a 
social danger and is prohibited. Peddling milk without a license 
involves no moral issue, yet is forbidden in most cities. There is, 
thus, a legal conscience as well as a moral conscience, and they dp 
not alwa^^ coincide. Some persons prefer to be martyrs to the 
law rather than to forsake their moral opinions ; others disregard 
morality so long as they can keep on the safe side of the law. 

There is, nevertheless, a close connection between law and eth- 
ics. Ii-^ origin they were identk^^ both arising as the result of 
habit and experience in that primitive social life when moral and 
political ideas were not separated. Ifven after the state became a 
distinct institution, and laws, as definite sovereign commands, were 
distinguished fi-om moral precepts, points of contact remained. 
Widespread ideas of right and wrong, representing prevalent eth- 
ical standards, always tend to be crystallized into law. To be eflec- 
tive, law must represent national halats and beliefs. Laws that at- 
tempt too soon to force new moral ideas, or laws that are no longer 
in touch, with existing ethical conditions, are alike difFicult to ad- 
minister, The nonenforcement of temperance or child-lal;)()r legis- 
lation is an example of the former ; certain ancient, but unrepealed, 
Sabbath observance laws illustrate the latter. In this sense law 
marks time to moral progress. There is always a mass of public 
opinion clamoring for legal expression, and a body of law becom- 
ing obsolete because inapplicable under existing conditions. Only 
such law as has the support of moral sentiment will be respected 
and obeyed, or, if necessary, efficiently enforced. 
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64. Intcrn^tions.! rclRtions. Since sovcrcig'nty, tlic essence 
of the state, includes (i) absolute authority over all individuals 
within the state, and ( 2 ) absolute independence from all authority 
outside the state, it necessmily iollows that there can be no coercive 
authority that binds two or more states. Sucli a condition would 
of itself destroy the sovereignties of tlie states, and therefore the 
states themselves. In actual fact, however, many thing's tend to 
bring states into closer relations. Common language and literature, 
common culture and science, common ideas of right and wrong, 
and especially the recent remarkable growth of trade and travel, — 
all these cieate ties of mutual interest and increase the dcaling.s 
of state with state. As these bonds of union become more numer- 
ous the lelations of states to one another, both in peace and in 
war, tend to conform more and more to a definite code. The.se 
rules which determine the conduct of the general body of civi- 
lized states in their dealings with one another are called inter- 
national law. 
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65. History of international relations. While international' law 
proper is less than three hundred years old, most of its funda- 
mental principles had their origin in earlier periods, and some can 
be traced even to the political communities of Greece and Rome. 
International law, in its development, may be divided into three 
periods,! ^ each of which a certain idea of interstate relations 
predominated : 

1. From earliest times to the establishment of the Roman Em- 
pire. States had no rights and owed no obligations unless of the 
same race. 

2. From the Roman Empire to the Reformation. Relations of 
; states must be regulated by a common superior. 

i 3. From the Reformation to the present time. States are inde- 
pendent and equal, having mutual rights and obligations. It need 
scarcely be mentioned that, as in all historic development, each 
period shades off gradually into the one that follows. 

r. First period. Oriental nations knew little of one another. 
Their dealings were chiefly in unregulated war. While the Greeks 
had commercial relations with other peoples, sent ambassadors, 
and made treaties and alliances, yet all foreigners, were considered 
" barbarians,” to whom no duties were owed. Even so advanced a 
thinker as Aristotle considered, that they were intended by nature 
for slaves.^ Among the Greeks themselves war was cruel, and 
breach of faith common. A maritime code, which was developed 
by Rhodes, and which formed the basis for later commercial codes, 
was probably their greatest, contribution. In the earlier period, of 
Roman development traces of iritef national regulation were found 
in the j7is feciale, enforced by a semireligious college that gave 
advice on questions of peace and war, and acted as heralds and 
ambassadors. As Rome became an empire and included the whole 
■ civilized world, international relations became impossible, although 
certain Roman legal concepts, such as the jus gentium, played an 
important part in the later rise of international law. 

2. Second period. The extension of Rome’s power over all the 
world had accustomed men to the idea of one absolute authority ; 

I Lawrence, The Principles of International Law, Part I, chap. iii. 
a Politics, Bk. I, chaps, ii, vi. 
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and, even after the fall of Rome, this ideal remained in the Holy 
Roman Empire and in the papacy, each of which was, in theory, 
world-wide in scope and absolute in power. The permanence of 
the imperial title when its authority had become a mere shadow, 
and the actual influence that the pope was able to exert, show the 
stren^h of this concept in the medieval mind. Toward the end 
of the Middle Ages the idea of a common superior was attacked 
by several movements : 

(a) The quarrel between emperor and pope divided Europe into 
rival camps and weakened the power of both claimants for supreme 
authority. 

(b) The Reformation i-emovcd the claims of the pope over a 
large part of Europe. 

(c) I he rise of modern national states, nearly equal in power, 
and jealous of one another, struck a final blow at the idea of a 
single European head. 

While international law did not really exist during tins period, 
since the power that claimed supremacy was seldom able to enforce 
its commands, a number of secondary influences were preparing 
the way for it : 

(a) The revival of commerce and the growth of practically in- 
dependent cities led to maritime codes regulating their dealings. 
The most impoilant was the Consolato del ATarc, drawn up prob- 
ably in the twelfth century and olrserved by all the Mediterranean 
powers. It contained rules concerning peace and war, rights of 
neutrals, prize law, and navigation. Other codes, such as the cus- 

constitutions of the Hanseatic League, 
etc., were recognized by cities in northwest Europe. 

(b) The feudal system, while based on the idea of a common 
superior, brought in the concept of territorial sovereignty. The 
former ruler was lord of his peaplc ; the ruler became lord 
of. his and this limited his power to his own territory and 
laid the foundation for the modern theory of sovereignty. 

(c) Christianity and chivalry taught more humane methods of 
warfare and emphasized the brotherhood of nations. 

(d) The revived study of Roman law laid the basis for new 
ideas as to the relations of state to state : 
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(i) In jus gentium of the Romans men thought they had 
found a 'Uaw of nature,” — fundamental principles to which the 
laws of all sovereigns should conform. 

I2) Since national states arose as absolute monarchies, they 
were considered the property of their kings. Relations between 
states were regarded as dealings between individuals, and to these 
the Roman laws of property and contracts were applied. 

3. Third period. With the way cleared by the destruction of 
the feudal system and the old idea of a common superior ; with 
the rise of national states comparatively equal and organized on a 
territorial basis, and with relations in peace and war demanding 
new rules ; with the revived study of Roman law furnishing the 
legal ideas which could be applied to these conditions, modern 
international principles were the inevitable outcome. These re- 
ceived their first definite formulation in the De Jure Ik^lli ac Pads” 
of Hugo Grotius, a Hollander (1625). The enormous influence 
of this work was due partly to the wide knowledge and logical sys- 
tem of Grotius, based on the universally recognized theory of the 
law of nature, and partly to the horrors of the religious wars and 
to general desire for principles of international dealings. These 
religious wars had developed into great political contests, and the 
final supremacy of France over Austria, the remnant of the Holy 
Roman Empire, destroyed the last trace of the ''common-supe- 
rior” idea and made necessary a new theory. In the Peace of 
Westphalia (1648), which practically created modern liurope, the 
leading principles of Grotius were recognized, and his work was 
soon studied in the universities. His fundamental doctrines were : 
f (a) All states are equally sovereign and independent. 

I (b) The jurisdiction of the state is absolute over its entire area, 

Plere we have the modern idea of the state, with sovereignty 
viewed in both its external and internal aspects ; and on this basis 
modern international law has developed. While the theory of a 
law of nature, upon which earlier writers based their ideas, has 
been discredited, the fundamental principles rest secure on the 
basis of common consent ; and the history of international law since 
1648 has been that of extension and increasing definiteness rather 
than of change in point of view. 
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66. Sources of international law. If we analyze the existing 
rules of international relations, their main sources will be found in : 

1 . Roman lazv. This formed a complete and general code from 
which most continental states derived their legal principles, and ; 
its authority was frequently invoked to cover the early relations of 
state to state, llesides, the Roman idea of jus gcntiuni, or sys- 
tem of law common to all nations, led to the idea that back of all, 
laws made by states existed a code of moral obligations, or natural • 
law, and that this should be binding on all states, h'inally, the 
principle of Roman law that taught the equality of all citizens be- ' 
fore the law led naturally to the new idea of states as equal and ^ 
independent. 

2. The zoorks of .great zvrilcrs. h'rom hi.storics and biographies 
maybe obtained inuch information regarding wars, diplomacy, and 
treaties, which have influenced the relations of states and the 
growth of international law. hh-en more important are the writ- 
ings of great jurists, h'rom the time of Grotius a long list of able , 
writers has been formulating rules, which states have adopted in 
their external dealings, oi- has been reducing to a logical .system 
the principles gradually worked out as tlie result of numerous con- 
crete instances. The work of Grotius, Rynkershoek, and Vattel 
belongs mainly to the earlier formative period ; while tliat of Kent, 
Wheaton, Manning, and, in more recent times, Woolsey, Lawrence, 
and Hall, has been chiefly to arrange and classify, iind to raise 
international law from chaos into a science. 

3. I'rcatics and conventums. .Since international law derives 
its binding force from the consent of states, and since treaties are 
compacts entered into by states, describing conditions which they 
promise to observe, such agreements form an important source of 
international law. Some, which are signed by a large number of 
states in practical agreement, create international law; others, 
which arc special arrangements among a few states, show what 
international kwv is, by specially providing for its exceptions. The 
most important treaties that form sources of international law deal 
with questions of ; 

(^) Examples are the treaties of Westphalia (1648), 

Utrecht (1713), Paris (1763). 
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(b) Sovereignty. Examples are the treaties of Versailles (1783), 
Paris (1856). 

(c) Conduct. Examples are the Geneva Convention (1864) and 
the Brussels Conference (1890). 

4, International confei^e^ices and arbitratio 7 i tribwials* These 
are expected to administer existing international law or to decide, 
questions involving international relations, and many principles 
which have been thus laid down are now an accepted part of inter- 
national law. In general, while English and American jurists place 
emphasis on cases and precedents, German and French jurists 
follow codes ; and in the majority of cases no new legal principles 
are created. 

5 . The mtmicipal lazv of states. Many of the ordinary statutes 
of all states deal with international questions ; and the attitude 
which these laws take indicates, and to a certain degree creates, 
international usage. Questions of citizenship and naturalization, 
neutrality, tariff, extradition, army and nan.^ regulatioBS, diplomatic 
and consular service, etc., are a few of the subjects that must be 
dealt with by the laws of each state, although the interests of other 
states are concerned. In addition, the decisions of the courts in 
dealing with such questions are often quoted as precedents in inter- 
national negotiation. The decisions of admiralty courts in prize 
cases are based almost entirely on international law ; and some of 
the most important decisions of the Supreme Court of the United 
States have dealt with questions fundamentally international. 

- 6. Diplomatic correspondence; state papers. The correspond- 
ence between diplomats of various states or between the home 
government and its diplomatic agents often forms sources of in-, 
formation as to usage, and becomes precedent. Many states still 
regard such information as confidential, but the United States and 
England publish the greater part of their foreign correspondence. 
Instructions issued by states for the guidance of their officers or 
tribunals are also important. Thus the "French Marine Ordi- 
nance” of 1861 formed the basis for international prize law ; and 
the " InstiTJctions for the Guidance of the Armies of the United 
States in the Field” (1863) exerted considerable influence on the 

general adoption of more humane methods of warfare. 

♦ 

• '■ 
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These sources, however, do not create international law until 
their provisions have become a part of the custom and usaije of 
states, and are supported by international public opinion. Besides 
as conditions and public opinion change, custom.s and usages for^ 
merly sanctioned are gradually replaced by newer usages; which 
^ then become a part of international law. 

67 . Parties to international law. Primarily international law 
governs the relations of states, that is, of sovereign political com- 
munities considered as equal in rights and obligations. To a lim- 
ited e.xtent, however, it also deals with nonsovereign organisations 
and even with individuals.! Such bodies, which under certain con- 

ditions_and to a partial extent come under the jurisdiction of inter- 
national law, include : 

I. ^onsovcrcign pohtical organiaaiions. A confc'deration 
althougdi composed of a number of sovereign state.s, . may' act as 
a unit 111 external afkui-s and tlius become a party to international 
law as long as the conffrleration is maintained. I'hc German and 
Swiss confederations which preceded present Germany and Swit- 
zerland occupied such a position. A protectorate, or political com- 
munity which is under the suzerainty of some state, may have 
international dealings on all questions not forliiddcn liy the suzc- 
nun. Egypt as a protectorate of luigland, and Cuba of die Unitexl 
States, aie examples. A state neutralized by a great international 
^leaty occupies a peculiar position. By agreement among the lead- 
ing states of Europe, Belgium and Switzerland may' not wa-m 
offensive war. I'o what extent that tends to destroy the sover-' 
eignty, and therefore the statehood, of Belgium and Switzerland 
IS a difficult question in political science. Part of a state waging 

civil war against the remainder may also become temporarily a 
subject of international law. ly 

2. Corporations. As owners of property, especially when, with 
property rights, are given governing powers, as was the case with 
Itngland s famous Itast India Company, and, more reccntlv 
with ^ die German liast Africa Company and the British South 
Africa Company, — such organization.s, though receiving all their 

fltill, IntGrnntionnI t, cliup. i. 

Lawrence, The frinciples of International I.aw, Part I, chap. iv. 
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powers from some sovereign state, may have dealings that bring 

them within the scope of international law. 

a Individuals Although international law usually deals with 
o„;, through the states to which they belong, in certain 

cases, for example, as owners of property, as pirates or blockade 
runners, or as unauthorized combatants, individuals may come into ^ 
direct relations with states other than their own, and in such cases 
they are properly included as subjects of international law.^ 

It will be noticed that all of the above cases are exceptional or 
temporary. International law includes them only under peculiai 
circumstances, or covers only a small part of their external lela- 
tions. Even when considering international law as dealing funda- 
mentally with sovereign states, a further distinction must be made. 

It includes only those states that are commonly recognized by one 
another, — what is usually called the ''family of nations. I his 
excludes savage or barbarous communities, even though they be 

politically independent, and includes : 

1 . Those states that existed before international law was devel- 
oped ; such as France, Spain, England, and others. 

2. New states admitted to the family of nations undei the fol- 


low^in^ conditions * 

(a)''states formerly considered uncivilized, admitted by common 
consent or treaty, as has been the case with Turkey, Persia, Japan, 


and others. 

(b) States formed by civilized men in formerly uninhabited or 
uncivilized regions, as in the case of Liberia and of the South 
African Republic before it became a part of the British Empiie. 

(c) States whose independence was recognized aftei a success- 
ful revolt, as in the case of the United States and the vaiious South 


American republics. 

(d) States formed by a union of former sovereignties, as in the 
case of Germany and Italy. 

With the above modifications, including certain nonsovereign 
bodies and excluding uncivilized sovereign bodies, international ^ 
law may be said to deal with a number of states which recognize 
common rules, and which have equal standing before those rules. 
It must still be remembered that in actual practice the ” concert of 
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powers,” including England, France, Austria, Germany, Russia, 
and Italy, exercises a preponderant influence in European affairs ; 
and that the United States, by means of the Monroe Doctrine, 
occupies a similar position in America. 

68. Nature of international law. The foregoing discussion of 
_ interstate relations paves the way for a consideration of the real 
‘nature of international law. If the fundamental distinction that 
separates legal from moral rules be that the former arc, and the 
latter are not, commands given and enforced by a determinate 
authority, then international law is not properly law. No power 
of enforcement exists, since it is created among sovereignties ; no 
impartial authority exists to interpret its principles or to apply 
them in specific cases. Just as custom is a sort of imperfect law, 
in a primitive and imperfectly organized state, so international law 
is a sort of international public o])inion or customary olrscrvancc, 
imperfectly enforced in an imperfectly organized world sbite. Ih-om 
this standpoint, to make it effective, there should be a definite, 
recognized code of international law, with international courts to 
interpret and apply it. I'o mak-c it pro])crly law, there sliould then 
be compulsory olredience to tliat authority ; Ixit tliat would destroy 
the sovereignty of the state, and sucli law would lx- the municipal 
law of a world state. 

On the other hand, international law is consideraldy more than 
a collection of moral rules. Its "doctrines have been dal)orated 
by a course of legal reasoning ; in international controversies prece- 
dents are used in a strictly legal manner ; tlie opinions of writers 
are quoted and relied upon for the same pui’poses as those for 
which the opinions' of writers arc invoked under a system of 
municipal law ; the conduct of states is attacked, defended, and 
judged within the range of international law Ijy reference to legal 
considerations alone ; and finally it is recognized tliat there is an 
international morality distinct from law, violation of winch gives 
no formal ground of complaint, however odious the action of the 
ill doer may be.” ^ Ilesidcs, serious objections liave been raised to 
'the statement that municipal law is always created and enforced 
by determinate authority. The legal fiction by whicli custom is 

^ Hall, Irilernational l^aw, 14. 
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transformed retrospectively into law when j 

sufficiently shows the rather indefinite boundary between la 

If, then, examples of what are considered by all as law aie 
lar in sanction to international rules, and if these ru es aie oi me^ 
by legal methods and treated as legal in charactei , it mu^t at eas 
be admitted that, while they lie on the extreme frontiei of aw, i 
is more correct and more convenient to deal with them as a branch 
of law than as a branch of morals. For this reason they ai e pi op 
erly included in a treatise on political science. They aie sanctione 
by laws passed by separate states, which incorporate the principles 
of international law into their municipal law and enforce them on 
their citizens ; by the moral sentiment that exists among nations, 
and that causes loss of prestige to states violating it, and, in last 
resort, by war, in case international differences cannot be other 
wise adjusted. At the same time it must be remembeicd that the 
subjects of international law are sovereign states, that the binding 
force of all international agreements rests upon continued consent 
and voluntary acceptance on the part of sovereign states, and that 
this sanction, though often strong and effective, is not stiictly a 
legal sanction. 
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Note. Since this chapter aims to give only a brief outline of the essential 
topics with which international law deals, no detailed references to authorities 
are given. The arrangement follows, in general, that of Lawrence in his "Prin- 
ciples of International Law,” but the statements are, in the main, limited to those 
concerning which all leading authorities agree. 


69 . Divisions of international law. In outlining the scope and 
divisions of the relations among states, a fundanieiital distinction 
is that between the normal rights and obligations that exist in ti me, 
of peace and the exceptional rights and obligations that exist in 
time of w ar. A further subdivision of the latter gives the relation 
between, the a ctua l belligerents, on the one hand, and the relation 
between nonbelligerents and belligerents, on the other. The three- 
fold division of international law thus becomes : 


1 . The law governing states in their normal peaceful relations 

2. The law governing states in the relation of war 

3. The law governing states in the relation of neutrality 

X4S ' 
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The normal rights and obligations of states may be further 
subdivided in so far as they are concerned with independence, 
equality, property, jurisdiction, and diplomacy, giving as a general 
outline for the contents of international law : ^ 


I . Normal rights and obligations of states 

(a) Rights and obligations concerning independence " 

(b) Rights and obligations concerning equality 

(c) Rights and obligations concerning property 

(d) Rights and obligations concerning jurisdiction 

(e) Rights and obligations concerning diplomacy 


The law 
of 

peace 


2. Abnormal rights and obligations of states 

(a) Rights and obligations concerning \ 

war J 

(b) Rights and obligations concerning \ neutrality 

neutrality J 


70. Independence and equality. The right of a state to inde- 
pendence is the logical outcome of its sovereignty, of which, in 
fact, independence is the external aspect. Accordingly each state 
has a right to manage its affairs without interference from other 
states, and is under corresponding obligations of noninterference 

in their affairs. Evidently perfect independence among states is 

as impossible as perfect liberty among , individuals. Mutual rela- 
tions"demand mutual concessions, and treaty stipulations frequently 
put voluntary lirnits to state .action. In fact, after unsuccessful war 
or because of unequal strength, even mypluntary restrictions are 
sometimes enforced. An exact line between sovereign independ- 
ence and various degrees of protection, restriction, and dependence 
is, in practice, difficult to draw. In general, however, states are 
considered independent, and interference of any kind is excep- 
tional, and justifiable only under certain conditions. Any interfer- 
ence violating independence is called intervention.^ It inv ol ves 
force or the threat of forge, and presupposes lack of consent of at 
least one party to the interference. In these ' respects it differs 
from advice, mediation, and arbitration, in each of which the idea 

1 Lawrence, The Principles of International Law, p. iio. 
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of coercion is absent. International law recognizes the following 
as legal rights of intervention : 

1. Necessity of self-preservation. For states, as for persons, 
this right overrides ordinary laws. The danger must, however, be 
direct, immediate, and sufficiently important to justify force. 

2. Enforcement of treaty rights. When the state of things 
guaranteed in a treaty is threatened, intervention, if provided for 
in the treaty, is just and legal when carried out to the extent and 
in the manner prescribed. 

3. Prevent or terminate illegal intervention of another state. 
A state may interfere to save a friend on the same grounds as those 
on which it maintains its own existence. This right is liable to abuse 
and easily shades off into actions hard to justify. An intervening 
state should be sure that sufficient cause exists, and that its motives 
are unselfish. The maintenance of the balance of power in Europe 
and intervention in internal wars on the grounds of humanity are 
often excuses put forth to uphold interference, and history is full of 
unjustifiable acts committed in their name. In .such cases interven- 
tion is a matter of policy rather than of right. Each case must be 
judged on its merits and be decided by international public opinion. 

A peculiar kind of intervention recently became prominent when 
European states compelled South American states to pay debts 
owed to citizens of the European states. The llrago Doctrine, 
so called from the Argentine statesman who urged it, properly 
declared that, since states are sovereign, such intervention was 
illegal. Still justice demanded some action when a government 
refused to pay its debts. In the second llague conference (1907) 

it was agreed that such clisputes be subnntted , to the Hague 

Tribunal, but that if the debtor country refuses to arbitrate or 
refuses to abide by the award, into^^ 

~In ' m^gm ^pditijillhcory, all joyereign .states , arc considered as 
having an equal status Jygforc jnternatio^n^^^^ While, 'for pur- 
poses of ceremonial and etiquette, certain distinctions remain, 
squabbles over precedence, formerly common, are now rare ; and 
in such devices as alphabetical order in international conferences, 
and the alternat in treaties,' even the semblance of inequality 

1 Sec section 73. 
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is 3 .voidcd. In cictunl pmcticc, however, the doctrine of equality 
seems to be breaking down. In Europe the conceit of powers, 
consisting of Great Britain, Germany, France, Russia, Austria, and 
Italy, practically controls the affairs of the Old World, their actions 
being considered binding on the other states regardless of objec- 
tions. States have been created, dismembered, and coerced ; con- 
ditions of peace dictated ; and, in general, a sort of political 
supervision established. In America the United States holds un- 
questioned primacy, and, by means of the Mpnroe Doctiine, exer- 
cises an increasing influence in the affairs of this continent that 
is scarcely consistent with the theory of state equality. Neither 
the concert of powers nor the Monroe Doctrine rests on definite 
principles of international law, but as important features of modern 
international politics they demand consideration. 

71. Property. All modern states are large property owners. 
Public buildings, munitions of war, ships, and similar possessions 
are ordinarily dealt with by municipal law ; and only in case of 
war, when they become liable to capture, are they subject to inter- 
national regulation. The property with which international law 
usually deals is territory ; that is, the land and water areas over 
which each state exercises jurisdiction. At present territory is 
essential to state existence, law has a territorial basis, and sover- 
eignty and territory are conterminous. Accordingly several ejues- 
tions become impoitant. What constitutes the territory of a state ? 
How may territory be acquired In what ways may a state 
exercise control over territory 


I . The territory of a state includes : 

(a) AlLland and wa^^^^^^ its external boundaries. When 

rivers OT lakes separate states, the boundary line, unless otherwise 
fixed by treaty, follows mid-channel. 

(b) The sea within a three-mile limit from its coasts at low tide. 
” This~peculiar jurisdiction is acknowledged to guarantee immunity 
from acts of belligerency between ships of nations other than that 
to which the coast sea belongs ] to enable a state to cany into 
effect its maritime laws and customs regulations ; to secure pro- 
tection to the inhabitants of the coast, especially to those engaged 
in coast fisheries ; and to provide for an adecjuate system of coast 
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defense.” ^ This limit, based on the range of artillery fire, was 
fixed about a century ago. While it seems proper that its width 
should increase with the greater range of modern artillery, and 
efforts along this line have been made, no international agreement 
for a wider zone has been reached. 

(c) Bays and estuaries that indent its coast. No exact limit has 
been placed on the width of opening between headlands over 
which a state may claim jurisdiction. Considerable authority exists 
for a ten-mile limit, but in some cases, as in the Dutch control 
over the Zuyder Zee, or that of the United States over the 
Chesapeake, even wider waters are included. 

(d) Islands fringing its coast. While it is sometimes difficult to 
draw a definite line as to where littoral islands end, the general 
rule is that such islands are essential to the defense of a state and 
form part of its territory. 

2. The principal methods of acquiring territory are as follows : 

(a) Occu pation. Land previously unoccupied or held by un- 
civilized peoples, not recognized as belonging to the family of 
nations, may be thus acquired . Such action should include a ^ dec- 
laration of intention to occupy the territory, and actual settlement. 

(b) Cession. Territory may be formally transferred, usually by 
treaty, from one state to another. Such transfer may take the 
form of sale, gift, or exchange, 

(c) Conc|uest. vSuch acquisition, resulting from force, differs from 
cession in that the consent of the former owner is unwillingly given. 
Title based on conquest is nevertheless valid in international law. 

(d) Accr etion. I^y the action of water alluvial islands may be 
formed or water boundaries changed. 

3. A 'State niciy^ exercise authorityj)ver4erritoij in several ^ ways : 

(a) As a part of its dominions. Over such territory a state has 
absolute power in external and internal affairs, although it may 
delegate to subordinate organs large functions of local or colonial 
self-government. ’ 

(b) As a protectorate. The exact status of a protectorate is not 
yet uniform or clearly defined. In general the relation is estab- 
lished by treaty between a stronger and a weaker state ; and in 

^ Davis, Elements of International Law, p. 55. 
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most protectorates foreign relations are controlled by the protecting 
state, but internal affairs ordinarily are not interfered with. I^n 
their relations to other states both constitute a single^ system, t e 
protecting state defending the protectorate against inter^ erence, 
and, in turn, being responsible for its actions. The relations ex- 
isting between France and Tunis and between the United States 

and Cuba are examples, 

(c) As a sphere of influence. This is an even more recent an 
indefinit^method of exercising authority. It is applied to territory 
occupied by uncivilized peoples, and rests upon treaties drawn up 
among the great powers, — the people occupying the teiiitory con- 
cerned not being party to these agreements. Over a sphere of 
influence a state does not necessarily exercise any direct control, 
either internal or external, but it claims that other states shall not 
establish protectorates or acquire dominion there, while it is free to 
do so if it chooses,^ The first steps in acquiring spheres of in- 
fluence are often taken by private incorporated companies to whom 
governing authority as well as trading rights are granted. As a 
result responsibilities are soon thrown on the governments charter- 
ing such companies, and spheres of influence tend to become 
protectorates or colonies. The partition of ..Africa has proceeded 
largely by this method. 

"'Specral' nghts over waters may be mentioned. Formerly ceitain 
states claimed jurisdiction over parts of the high seas. These claims 
are now abandoned, the last attempt to enforce such right, that of 
the United States in the Bering Sea controversy, being unsuccessful. 

Similarly, states formerly contr^^^^^ passages lying,^^^^^M^^^^^ 

their "territory, even when joining portions of the high seas. Until 
1857 Denmark levied sound dues on ships passing between the 
North Sea and the Baltic. At present, except for the Bosporus and 
Dardanelles, where special treaties exclude warships, al l such waters 
are open to all ships for 'UnnQcon^ T- he Suez and Panama 

canals™ neutralized by international agreement, are likewise open to 
all ships in war and in peace, hostile acts alone being forbidden. 
It is also the custom to permit free navigation of great rivers, even 
if they lie partly or wholly within the territory of a state. 

1 Lawrence, The Principles of International Law, p. 164. 
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72. Jurisdiction. Jurisdiction is the right to make and enforce 

law. In general it rests on a territorial basis, and, with certain 
exceptions, noted later, a state’s jurisdiction extends over all per- 
sons and things within its territory. The persons over whom a 
state exercises jurisdiction include : 

1. Natural-bom citir^cus. Each state decides for itself what 
circumstances of birth give citizenship, whether determined by 
place of birth or nationality of parents. Lack of uniformity results 
frequently in conflicting claims as to citizenship. 

2. Naturalirjed subjects. Each state also fixes the terms upon 
which it will admit aliens to citizenship. Important international 
questions arise when a naturalized citizen returns to his original 
homeland, diverse opinions still existing, although recent treaties 
have removed many grounds of contention. 

3. Resident aliens mid These are subject to 

the laws of the land, but their political status is not thereby 
affected. Usually resident aliens are exempt from military service. 

In the case of piv^perty, jurisdiction oveiy ra^^ belongs 

to the state in which it is located ; jurisdiction over personal prop- 
erty belongs, in general, to the state in which the owner has his 
home. An important exception prevails in the case of merchant 
vessels. When in the territorial waters of a state, they come under 
its jurisdiction, although states frequently refuse to exercise this 
right in cases of purely internal concern to the vessel. Over its 
own vessels, public and private, a state has jurisdiction on the high 
seas. Its authority also extends to pirates taken by its vessels. 
The essence of piracy may be stated as an act of violence com- 
mitted outside the jurisdiction of any state and unauthorized by 
any state. Pirates lose the right of protection by their original 
states and become international outlaws. 

limited jurisdiction is possessed b over its subjects 

abroad. This is, of course, a mixture of personal with territorial 
jurisdiction. Offenses against the home state, or sometimes the 
graver crimes, if not punished by the state in which they were 
committed, are punished by the home state if the criminal returns 
to its territoiy and thus comes under its jurisdiction. The sur- 
render by one state to another of an individual who is found within 
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q£ former, 3.nd is accused of committing 3. crime 
in the latter,” 1 is called extrad it i on. Most states have drawn up 

extradition treaties covering the majority of cases, offenses of a 

political nature” usually being excluded. If the case is not covered 
by treaty agreement, a state may give up the accused, but is undei 
no obligation to do so. A. peculiar case arises when the accused is 
a citizen of the state to which he has fled, and not of the state in 
which the offense was committed. England and the United States 
often give up their own subjects, keeping watch on the justice of 
the trial ; but many states refuse, either themselves punishing their 
citizens or allowing them to go unpunished. 

Several exceptions to t he g eneral- rule that jurisdiction coincides 
with territory should be noted ; 

1. P'oreign rulers and their suites when traveling in other states 
are free from their jurisdiction. 

2. Public armed forces of states are exempt from foreigiij^^^^^^^^ 
diction when abroad. Special permission is usually secured to pass 
troops through foreign territory, but is not necessary when a war- 
ship enters a foreign harbor. 

3. Diplomatic agents and their households are free from the 
jurisdiction of the state to which they are sent. 

4. By special treaty arrangements citizens of western sM 

dent in certain Eastern countries, including Turkey, China, Siam, 
and others, may have their cases tried in special consular courts 
that apply the laws of their home state. In Egypt international 
courts have worked well. 

73 . Diplomacy. In foreign intercourse a state may communicate 
through its ministry of foreign affairs, through special commission- 
ers appointed for the purpose, or through its regular diplomatic 
officials resident in the foreign state. The practice of sending and 
receiving diplomatic representatives is very ancient, dating back 
at least to the Egyptians and Greeks. Until the close of the Mid- 
dle Ages, however, ambassadors were sent on special occasions 
only, and their missions were temporary. Increased intercourse, 
due to commerce and wars, led to the establishment, about the six- 
teenth century, of a p ermanent se rvic e ; but the rights and duties 

^ Lawrence, Principles of International Law, p. 233. 
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of diplomats were not clearly defined until the assembling of great 
international conferences after general European wars. Two cen- 
turies ago Latin was the language used in diplomacy ; later it was 
replaced by French ; recently the leading states have begun to use 
their own languages. 

The rules of the Congress of Vienna, as modified by the Con- 
gress of Aix-la-Chapelle (1818), divided diplomatic representatives 
into four classes. In the first are ambassadors and papal legates 
or nuncios, these latter being sent to Catholic states only. The 
second class includes envoys or ministers plenipotentiary ; the third, 
rninisters resident; and the fourth, charges d'affaires. Within 
each class seniority of residence gives precedence. In general, 
states send representatives of the same rank as they receive. A 
state may refuse to receive, may ask the recall of, or may dismiss 
a particular diplomat who is persona non grata, without insult to 
his state, but the complete termination of diplomatic relations 
almost always precedes war. 'I'hc duties of a diplomatic official 
include keeping his home government informed as to political 
events and public opinion in the state to which he is sent, con- 
ducting negotiations and treaties, protecting the rights of fellow 
citizens residing or traveling abroad, and representing his state in 
numerous social and ceremonial ways. The fiction of exterritori- 
ality, by which foreign representatives are exempt from any juris- 
diction except that of their own state, has already Ireen mentioned. 

°^'S“i‘Ved after the crusades, when the Italian cities 
became important commercial centers. Established by these cities 
in the Levant, where different law and religion prevailed, their 
duties were at first chiefly judicial. As commerce developed in 
western Europe the reciprocal exchange of consuls was begyn, 
first by trading companies, later by governments. Gradually their 
judicial powers were restricted and their commercial functions 
ehlarged. At present they are agents sent to various foreign 

represent the, trade interests of their 
Kach state determines the rank, tenure, manner of appoint- 
tnent, and duties of its own consuls. In semicivilized states they 
have the same exemption from jurisdiction as diplomats. Their 
duties include a general supervision of the business interests of 
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their states, certain judicial authority over, maritime disputes and 
offenses committed on shipboard, and various legal and notarial 
functions in the interests of their fellow citizens abroad. The 
special consular courts established in certain Eastern states- have 
been mentioned. 

Formal agreements entered into by states are called treaties. 
While no coercive authority enforces their provisions, inviolability 
of treaties is the basis of international dealings, and nonobservance 
is sufficient cause for war. Each state, Jn its fundamental law, 
determines the location of its treaty-making power. Usually some 
branch of the executive exercises this function, although, in the 
United States, ratification by the Senate is required. Accordingly, 
for validity of treaties it is essential that the contracting parties 
possess the treaty-making power, that the legal organ of govern- 
ment makes the treaty, that formal consent of both parties is given, 
and that the treaty is possible of fulfillment. 

Treaties may be divided into transitory agreements or conven- 
tions, which are complete when some stipulated act is performed, 
such as a boundary settlement or a cession of territory ; and per- 
manent treaties, which have continuing effect and regulate future 
relations. Terms frequently used in connection with treaty-making 
include : 

^ • Pro tocoL A rough draft of preliminary decisions to serve as 
a basis for a later treaty. 

2. Ultimatimi. A final decision of one party, which must be 
accepted or rejected without change. 

3* A statement issued by one party giving reasons 

for a particular policy. 

4. ''Most-favored-^ An agreement to extend to 

each otEer privileges which either party may later grant to any 
other state. 

Treaties are sometimes negotiated by special commissions ap- 
pointed for the purpose, usually by the minister of foreign affairs 
with the regular diplomatic agents. It is customaiy; to sign treaties 
of peace o n neutral ground, and ordinary treaties 

To maintain the principle of state 
equality the alternat is now common; that is, as many copies of 
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the treaty are prepared as there are states concerned, but the name 
of each state appears first and is signed first in its own version. 
Former customs of elaborate lists of titles and honors, appeals to 
God, ^nd accompanying gifts, pledges, or hostages are now practi- 
ca ly abandoned ; but the great states sometimes guarantee treaties 
made by weaker states. 

When an international dispute arises the aggrieved state usually 
makes known its cause for complaint and demands redress from 
the offending state. If the disagreement is serious, war may result. 
Lesser disputes may be satisfactorily settled by an exchange of 
ip omatic notes, by diplomatic negotiations, by mediation of a 
third power either at the request of the disputing states or at its 
own suggestion, or by arbitration. In arbitration the dispute is 
submitted to a tribunal whose composition, powers, and method of 
piocedure are made the subject of a preliminary treaty. Its decision 
IS considered binding unless bad faith o'h the part of the arbiters 
or violatiori of some part of the preliminaiy agreement can be 
shown. Arbitration is particularly valuable in cases involving legal 
questions demanding careful investigation and consideration. 

Interest in arbitration as a means of international adjustment has 
been increased by the recent Hague conferences. In 1809 on the 
invitation of dre Russian czar, delegates representing twenty-six 
states met at The Hague to discuss methods of maintaining peace 
diminishing the hardships of war by land and sea, and easing the 
burden of military and naval armaments. Since unanimous consent 
was necessary for final decision, agreement was difficult, but several 
important conventions, ” signed by all, or bya majority of states, were 
drawn up. Because of opposition, led by Germany, no agreement 
was reached concerning disarmament; but a convention concern- 
ing arbitration was signed by sixteen states and has been observed 
since by others. This convention urged mediation and arbitration, 
created an Litemational Commission of Inquiry, and established a 
permanent Court of Arbitration, outlining its powers and procedure. 
Seyera disputes, formerly sufficient to cause war, have been ad- 
justed by Its action. In 1907 representatives of forty-four states 
met in a second Hague conference. Obligatory arbitration and 
immunity of private property at sea in time of war were discussed ; 
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on;Tnons aoreement was not reached, a majoiity 
and while una “ Certain rules for the amelioration 

voted in favor of both ^ contractual debts was set- 

of war were laid down, the q- “ Similar 

tled,i and an International Fuze couit wa 

conferences will probably be held in the future. _ 

c-" n 'ini-Viriritv enforces international relations, 
74. War. Since no authority cmun-^-o 

fhQf rannot be otherwise adjusted must be settled by 
differences that be o J , 

force. Methods of applying force, snort nl',r 

1 Retorsion. This is practically international icUlution, plac- 

r^fuQ^ncr nrivilee-es to, a state m return 
ing restrictions upon, or refusing piivucc,-.. 

for unfriendly action on its part. 

2 Remsal This is seizure or retention of property belonging 

to the offending state or its citizens. Special forms of reprisal are 
embargo, in which vessels of all states or of certain states arc 
detained in port; and pacific blockade, in which commercial inter- 
course with a state is interfered with to secure redress foi interna- 
tional wrong. This is, in fact, a sort of international police duty, 
affecting only the states concerned, between whom there is usual y 

considerable disparity in strength. _ 

If all other means fail, the final resource is war, which may be 

defined as a contest carried on by public force between states or 
parts of states. Wars may be divided into external wars between 
sovereign states and internal civil wars or insurrections. In intei- 
nal wars the laws of war are applied to the revolting portion of a 
state as soon as military force is needed to quell the insurrection. 
If recognized as a "belligerent” by other states, the revolting popu- 
lation is put on an international footing. Such recognition should 
be given, however, only when the disturbance has i cached the pio- 
portions of a considerable war, and when the interests of the itcog- 
nizing states are involved. Previous to this, recognition would bt 
an unfriendly act. When a new state is formed by a successful 
revolt, recognition of its independence by other stcites is iiecessciry 
for its admission to the family of nations. Such action should not 
be taken before peace is made. 

The right to declare war or to begin hostilities is determined by 
the constitution of each state. Usually the executive is given 
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authority to wage defensive war, but the consent of the legislature 
IS needed for offensive war. Power to declare war, formerly vested 
in colonial governments and commercial companies, is no longer 
gianted. If war is waged by unauthorized persons, their state may 
take responsibility, in which case war began with the first hostile 
act; or it may disavow the act, punish the offenders, and make 
reparation. I he custom of issuing formal declarations of war is 
dhng into disuse, but a state intending to wage war should at 
Itast notify itwS own citizens and neutral states. 

^ The direct effect of war is to place belligerent states and their 
citizcns in a^ condition of nonintercourse with each other, and to 
make each citizen of one state the legal enemy of every citizen of 
le other. Commercial intercourse ceases; contracts and other 
egal obligations arc suspended. TIic effect of war on treaties 
epends upon thc^ nature of tlieir contents. Great international 
agi-eements or treaties intended to be permanent, executed witlr full 
knowledge that war may occur, are not affected. Ordinary treaties 
Detvyeen belligerents arc suspended during hostilities. Treaties 
may in anticipation of war come into effect wlien war begins 
1 he laws of war are constantly modified as conditions of warfare 
ciange. Ihe general tendency is toward greater humanity and 
ncrahty. W ar is now considered an exceptional condition, to be 
teiminated as soon as possible. It is to lx; waged only liy lc<>allv 
autiorized persons, not by private individuals or against’ ])a.tsive 
inhabitants of the enemy’s territory. 'I’he smallest amount of dam- 
age consistent with the necessities of war is to be inflicted. I n the 
treatment of persons, comlxitants and noncomlxitants, great im- 
proyement has been made ; but property, though somewhat safe- 
piarded, is still under liurdcnsome disaliilities. At present there 
IS a growing desire for peace, arbitration, and disarmament ; at the 
same tune, armies and navies are inereasing in size and eflieicnev 
and^imjfiements of destruction arc multiplied. 

_ Considerable difference of opinion exists as to the proper agents 
nistruinents, and methods of warfare. In addition to the regular 
army and navy, including organized militia and reserves,’ the 
1 russels Conterence (1874) gave rights of combatants to guerrilla 
Iioops, if they are organized under a leader responsilile for liis 
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subordinates, wear a distinctive badge or uniform, carry anns openly, 
and conform to the usages of war. A levy en masse, or uprising 
of the male population, is legitimate if they are drafted by the gov- 
ernment or if they take up arms in .an organized way to resist inva- 
sion. States maintaining large standing armies often refuse to 
accept this principle. An uprising in territory held by the enemy 
is, however, unauthorized. International law recognizes the use of 
uncivilized troops if organized and disciplined, but does not sanc- 
tion the employment of uncontrollable bands of savages. Spies 
may be used, but, if captured, they are liable to the penalty im- 
posed by militaiy law. Privateering has practically ceased since it 
was forbidden by the Declaration of Paiis (1&56) , but it is cus- 
tomaiy for states to use merchant ships as auxiliary cruisers and 
to build up steamship lines by subsidies, demanding conformity to 
certain specifications as to size, speed, and use in war. 

As to methods of warfare, assassination is forbidden, the use of 
poison or of weapons that inflict useless suffei mg is condemned, 
and devastation of the enemy’s territory is prohibited unless " im- 
peratively rei^uired by the necessities of wai. Unfoitificd places, 
if unresisting, may be occupied but not attacked, and prisoners 
must be given humane treatment. In the Geneva Convention 
(1864) the hospital service was neutralized by international agree- 
ment. It must be remembered, however, that the rules of war are 
not binding on one belligerent if broken by the other ; that in time 
of war the greatest temptation to disregard international agreement 
exists ; and that such rules do not attempt to regulate war among 
uncivilized peoples, or between civilized peoples and savages, where 
the likelihood of violation is greatest. 


The treatment of property in war demands particular attention. 
Property may be classified as public or private, depending on owner- 
ship, and its capture is regulated on land and at sea. The leading 
rules of international law concerning it may be summarized as 
follows : 


I . On land. . (a) Public property of a military character or 
capable of military use may be captured or destroyed. Property 
used for religious, charitable, educational, or other essentially civil 
purposes should be protected. 
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(b) Private property is classified as real or personal. The former 
is exempt from seizure except when necessary in waging war ; but 
personal property, if useful in war, may be captured or taken by 
requisition. Requisition must be made in accordance with the law 
of the invading state, and compensation for property so taken is 
growing increasingly frequent. Pillage is forbidden. 

2. At sea. Public and private vessels of the enemy, with their 
contents, may be captured anywhere except in neutral waters. The 
capture of enemy property in neutral ships will be discussed later.i 
Vessels captured at sea are called pTizes. They may be sent in 
charge of a prize crew to some home port of the captor, or, if men 
cannot be spared, may be destroyed or allowed to resume their 
voyages under a ransom contract. 

Since property captured at sea legally belongs to the captor’s 
government, it may be used, destroyed, or sold, and all or part of 
the proceeds distributed among the captors, according to the munic- 
ipal law of the state. To decide disputes concerning such captures 
all states establish pi ize courts. T hese apply the principles of 
international law, with such modifications as the municipal law of 
their own state may make, and follow the precedents of prize 
courts in other states. Their, procedure is rather more of an inquest 
than a trial, since the burden of proof rests on the person who 
claims that the capture was unlawful. A prize court never sits in 
neutral territory, and, since no enemy has a legal status before it, 
the interests of the captured vessel must be represented by a neu- 
tral or by a citizen of the captor’s state. The second Hague con- 
ference established an International Prize Court to hear appeals from 
national prize courts ; and an International Naval Conference, com- 
posed of delegates from the ten principal maritime states, which 
met at London in 1 909, laid down certain rules for its guidance 
concerning blockade, contraband of war, destruction of captured 
vessels, and other maritime questions. 

The law dealing with enemy persons and property offers many 
examples of doubtful jurisdiction, and agreement on all points is 
hard to secure. Persons possess enemy character in different 
degree, depending upon citizenship, domicile, temporary residence, 

1 See section 76. 
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etc. Property partakes of enemy character, depending upon nation- 
ality or residence of its owner, the place from which it comes, and 
the control exercised over it by belligerent states. Treaty agree- 
ments covering special cases have removed many possibilities of 
dispute, and international conferences bid fair to secure further 
uniformity. 

Belligerents may carry on nonhostile intercourse by means of 
flags of truce, passports or safe-conducts, licenses to trade, and 
armistices or temporary suspension of hostilities. An agreement 
regulating nonhostile intercourse is called a cartel, and an agree- 
ment for the surrender of a fortified place or a military or naval 
force is called z. capitulation. 

Wars are almost always brought to a close by a treaty of peace. 
This usually settles in detail the points in dispute, but certain con- 
sequences follow, as defined in international law. Belligerent rights 
cease, and private rights, suspended during the war, are revived. 
In the absence of special treaty stipulations the rule of 7iti possi- 
detis legalizes the state of things existing at the time that peace 
is declared. 

75. Neutrality. Neutrality may be defined as the condition of 
those states which in time of war take no part in the contest, but 
continue pacific intercourse with the belligerents.”^ However, 
neutrality must be distinguished from neutralization. A neutral 
state or person may cease to be neutral if either desires ; but a neu- 
tralized state, person, or thing, such as Belgium and Switzerland, 
or the hospital seiwice, or the Suez Canal, is set apart by the com- 
mon consent of states, and its condition is involuntaiy. 

The idea of neutrality is comparatively recent. In former times 
war was the normal condition, and noncombatants, usually weaker 
powers, had few rights that were respected, and were allowed to 
do nothing that would interfere with the operations of belligerents. 
Gradually, partly through self-interest as commerce increased, and 
partly through changing ideas, the principles that noninterference 
and impartiality were the duty of neutrals, and that respect for 
neutral sovereignty was the duty of belligerents, gradually took 
form. Until the close of the eighteenth century little more than 

1 Lawrence, Principles of International Law, p. 473. 
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lip service was given to these principles ; and even later, states 

made little attempt to prevent their citizens from violating them. 

The insular situation of England and her policy of keeping out 

of European wars, and the position taken by the United States 

from the beginning of its existence, laid the basis for modern 
neutrality. 

In the law of neutrality a distinction may be made between the 
relation of state to state and of state to individual. The former 
opens up the question of the duties of belligerents to neutrals and 
of neutrals to belligerents ; the latter includes such topics as neu- 
tral commerce, blockade, and contraband. 

The duties of a belligerent state to neutral states may be outlined 
as follows : i 

1. Refiain from carrying on hostilities within neutral territory. 

2. Refrain from making direct preparations for acts of hostility 
while on neutral territory. What is needed to maintain life or to 
cany on navigation may be obtained, but warlike expeditions must 
not be fitted out or bases of supplies established. 

3 . Obey leasonable regulations made by neutral states for pro- 
tecting their territory. Neutrals may restrict the use of their ports, 
enforce the "twenty-four-hour” rule, or make other regulations’ 
but must treat both belligerents alike. 

4- Make lepaiation if neutrality is violated. In this case the 
offending belligerent deals entirely with the offended neutral, who, 

m turn, deals with the other belligerent if it also suffered from 
the violation of neutrality. 

The duties of neutral states to belligerent states are : 

1. Not to give armed assistance to either belligerent. 

2. Not to allow one combatant privileges denied the other. 

3 . Not to supply belligerents with money or instruments of war- 
fare. Individual citizens or corporations in a neutral state, how- 
ever, may finance loans or furnish munitions of war. 

4- Not to allow belligerents to send troops through their terri- 
tory or to levy troops therein. 

5- Not to permit belligerents’ agents or its own citizens to fit 
out or assist, in its territory, belligerent expeditions. 

1 Lawrence, Principles of International Law, Part IV, chaps, ii, iii. 
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6. Not to allow its subjects to enter military or naval service of 
belligerents. Occasional individuals cannot be prevented, but a 
large-scale movement should be restrained. 

7, To make reparation to belligerents injured by breach of neu- 
trality. Such cases are difficult to decide; but, in general, the injury 
must be specific and serious, and lack of due diligence on the part 
of the neutral proved. 

76 . Neutral commerce. The most important activity of indi- 
viduals with which the law of neutrality deals is neutral commerce. 
Its consideration involves the following questions : the ownership 
of the goods, the nationality of the vessel carrying them, the nature 
of the goods, and their destination. These determine what goods 
are liable to capture, and open up the important topics of blockade 
and contraband. 

In the Middle Ages war at sea was little better than piracy, and 
commerce was never safe. In the first great maritime code, the 
Consolato del 'Mare, the fate of goods depended on the nationality 
of their owner, those belonging to citizens of belligerent states be- 
ing liable to capture, wherever they were found. This formed the 
customary practice of states until the middle of the last century ; 
although as early as the seventeenth century Holland, usually a 
neutral with a large carrying trade, urged the more liberal rule that 
fi'ee ships make free goods. This doctrine, basing liability to cap- 
ture onuthe nationality of the vessel, was incorporated into numer- 
ous treaties, but the naval preponderance of England, who opposed 
it, for a long time prevented its general acceptance. Finally, in 
the Declaration of Paris (1856) the great powers adopted the 
following rules concerning commerce in time of war : 

1 . The neutral flag covers enemy’s goods with the exception of 
contraband of war. 

2. Neutral goods, with the exception of contraband of war, are 
not liable to capture under the enemy’s flag. Plence at present, 
except for contraband of war, all goods in neutral ships, and even 
neutral goods in belligerent ships, are exempt from capture. At 
the second Hague conference an attempt was made to secure 
exemption of all private property from capture at sea, but oppo- 
sition, led by England, prevented the acceptance of that proposal. 
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There is much disagreement as to what constitutes contraband 
of war. All states are agreed that certain articles, useful only in 
warfare, are contraband, and that other articles of no use in war 
are not contraband ; but between these extremes are many things 
useful in both peace and war, concerning which no definite rules 
can be made. Each case must be decided on its merits, depending 
upon the nature of the goods and their destination. Besides, 
changing conditions make many things contraband that were for- 
merly useless to belligerents, coal and armor plate at the present 
time being examples. Usually states possessing a large commerce 
and navy advocate an extensive contraband list, while states of 
little maritime importance contend for greater freedom in neutral 
trade. A fairly definite classification of goods into absolute con- 
traband, conditional contraband, and free was accepted by the ten 
maritime states represented at the London International Naval 
Conference (1909). 

The essentials of guilt in contraband trade require that contra- 
band goods must pass outside neutral territory, and have, directly 
or indirectly, a belligerent destination. The penalty is confiscation 
of contraband goods, and of the vessel if it can be shown that the 
owner was aware of the contraband nature of its cargo. While the 
furnishing of contraband goods to a belligerent by a neutral state 
is sufficient cause for war, neutral individuals may furnish such 
materials at their own risk. Neutral states are not required to in- 
terfere in such trade, but belligerents arc expected to police their 
frontiers and the high sea sufficiently to prevent contraband goods 
reaching their destination. 

In time of war free access to all ports is permitted to all mer- 
chant vessels except in case of blockade. This may be stratci^ic, 
aiming to capture the blockaded poit; or commercial, aiming to 
weaken the enemy’s resources by preventing the ingress or egress 
of commerce. Blockade is the outcome of a long struggle between 
the claim of belligerents to wage war unhindered and of neutrals 
to carry on unrestricted trade. In this contest each side has made 
extreme claims. Belligerents have declared absurd " paper block- 
ades ” that they could not enfoi'ce, and neutrals have tried to 
restrict blockade in such ways as to make it ineffective. At present 
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the international rules concerning it are fairly well worked out 
A blockade is binding only when it is effective; that is, when ves- 
sels are in real danger if they attempt to pass through. Notice of 
blockade must be given, some attempt must be made to evade or 
•violate the blockade before a neutral ship may be captured, and 
the penalty is confiscation of ship and cargo. According to the 
doctrine of continuous voyage, if it can be proved that a vessel or 
its cargo, nominally bound for a neutral port, is ultimately destined 
for a blockaded port, the whole voyage is a continuous one, and 
the vessel or cargo, or both, depending upon their respective des- 
tinations, are liable to capture. The offense of breaking blockade 
clings to a vessel until it reaches a neutral port, unless, meantime, 
the blockade be raised. The offense exists only so long as the 
blockade exists. 


To make effective the rights of belligerents in capturing enemy 
property at sea, seizing contraband of war, and maintaining effec- 
tive blockade, it is necessary that they should also have the right 
of search, for the purpose of ascertaining the nationality of vessels, 
the nature of their cargoes, and their destinations. Public armed 
vessels of a state are not liable to search in war or in peace, and it 
is still a controverted point whether neutral merchant vessels may 
be visited when sailing under convoy of ships of war of their own 
nation. The practice of convoy, formerly the cause of much dis- 
pute, is falling into disuse, largely because of practical difficulties met 
in uniting into a single fleet vessels of different rates of speed. Bel- 
ligerent merchant ships are justified in resistance, flight, or decep- 
tion , but neutial merchant ships may be stopped and searched by 
war vessels of belligerents anywhere except in neutral waters, pro- 
vided the international rules of search are observed. These include 
inspection of the ship s papers to discover its nationality and des- 
tination and the nature and destination of its cargo. If the jDapers 
are unsatisfactory, actual inspection of the cargo is permissible ; if 
they are regular, showing neutral origin and destination of ship and 
cargo, the vessel is allowed to proceed. If contraband goods with 
hostile destination are found, if the vessel has just left or is bound 

for a blockaded port, or if deceit is practiced or resistance offered, 
the ship is sent into port as a prize. 
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Since neutral vessels and property are presumably exempt from 
capture, they may not be confiscated until judgment has been pro- 
nounced by admiralty courts after due legal investigation. Hence 
the captor is under obligation to conduct the visit and search with 
piopei legal d for the safety of persons and property, to use all 
reasonable speed in bringing in the captured property for adjudi- 
cation, and to exeicise due care in preserving the captured vessel 
and goods from loss or damage. If negligence on these points can 
be proved, compensation is due to the injured parties. Neutral 
vessels must never be destroyed ; if captured vessels cannot be 
brought in for adjudication, they must be released. 
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affects the form of political life, and, in spite of the theory that 
states are legally equal, makes them far from equal m fact.^ 

The requisite of unity offers no basis for classification, since all 
states must alike possess it. This leaves, then, the organization of. 
the state as the final means of distinction. In their governments 
states show greatest diversity and offer the most natural basis for 
classification. It may be asserted that, since states manifest their 
existence only through their governments, and since on no other 
basis can they be properly distinguished, a classification of govern- 
ments is in essence a classification of states. ^ To this no serious 
obiection can be urged except that, in maintaining the distinction 
between state and government, it is more exact to indicate that the 
form of government is the actual basis of division.^ 

“On the other hand, there is a large school of writers who do not 
consider the state completely organized in its government. They 
narrow government to the ordinary legislative, executive, and 
judicial machinery, excluding such irregular or infrequent organs 
as conventions, plebiscites, and elections. Accordingly they do 
not locate sovereignty in the government as^ a whole, but speak 
of a political sovereignty of the people, behind the government, 
or of a legal sovereign, consisting of some part of the govern- 
ment.^ From this standpoint a jtnpl® distinction between state, 
sovereignty, and government exists, and a classification of states 

based on the location of sovereignty within the state is made.^ 

AristoaeVdivisioh, then, still holds gdod, states being considered 
as monarchies, aristocracies, or democracies, in propoition as sov- 
ereign poweT is respectively in the hands of one, of the few, or 
of the many. 

A monarchy is almost inconceivable except in case of a savage, 
tribal state, in which the chief, considered as a representetive of 
the gods, is the sole source of political authority. An aristocracy 
exists when a minority, because of superior organization, intelli- 
gence, or force, is able to maintain supremacy. The feudal states 
of the Middle Ages, and Russia or Turkey in modern Europe, are 
examples. A democracy indicates that civic consciousness has 


1 See sections 49, 50. , ^ 1 t tt ;;; 

2 Burgess, Political Science and Constitutional Law, VoL I, Bk. U, chap. m. 
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spread through the mass of the population and developed to a 
certain degree of intensity. Under such conditions the majority 
cannot long be prevented from exercising sovereignty. I'he term 
" majority” is, however, only an approximate one, since even in the 
widest democracies political sovereignty is in the hands of a frac- 
tional part of the entire population. By excluding women, minors, 
and certain classes of adult males, about one fifth of the population 
are active citizens, and within this group a more or lcs.s definite 
majority controls. Even in last resort, in case of force, a minority 
of the entire population could subdue the remainder. Witli tliese 
modifications modern leading states may Ire considered democra- 
cies. ^ While the sovereign and the government arc irractically 
identical in an aristocracy, the government is wider tlian the 
sovereign in a monarchy (i.e. tlie absolute ruler governs with the 
assistance of officials who receive their authority from liim) ; and 
the government of a democracy is always aristocratic, thougli it 
receives its authority from the mass of the people. 

If, as before indicated, the state is viewed’ as completely organ- 
ized in its government, with sovereignty locmtcd in the government 
as a whole, the preceding classification of states is not valid. What 
has just been called the sovereign becomes then a part ot tlie gov- 
ernment, sharing in sovereign power only when actually exercising 
it, and a classification of governments into monarcliies, aristocra- 
cies, and democracies is so evidently indefinite as to be useless. 

I lactically all modern govern,.ncnts contain both aristocratic and 
democratic elements, and many retain their hereditary monarch. 

This discussion maybe summed upas follows : Cla.ssilication of 
states on the .basis of territory and population is mere description ; 
classification on the basis of unity is impossible. From the stand- 
point of sovereignty states are es.sentially alike, — equally independ- 
ent of each other, equally supreme over their citizens, • — so that it 
is only by assuming a sovereignty back of the government that, 
depending upon its location, a basis for distinction is obtained. At 
all events no difference of opinion exists as to the p(.)ssibility of 
classifying governments ; and, since the government of each state 
is the only outward manifestation of state existence, a discussion 
of the main types of organization becomes of importance. 
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78. Forms of government. While no dispute exists as to the 
possibility of classifying governments, there is no such consensus 
of opinion as to what the proper classification is. ^ It will therefore 
be advisable to give several, based on different points of depaiture, 
since each will throw additional light on the fundamental nature of 
the state and of government, and on the relation of the state to 

the individuals that compose it. 

I. If that point of view is adopted which considers each state 

completely organized in its government, and which considers the 
government as including the sum total of all the legal political 
organizations of the state, whether acting at irregular and infre- 
quent intervals or constantly expressing and administering state 
will, — in this case the fundamental divisions of government would 
be despotisms and democracies.^ This classification, however, con- 
veyslio ^ of structural organization or method of functioning. 

(a) By despotism is meant that government in which only a few 
persons have any share in political power, and in which the mass 
of the people take no part at any time in exercising or legally 
influencing governmental authority. Such governments aie repre- 
sented by Persia, Turkey, Russia, China, and several minoi states. 

(b) By democracy is meant that government in which a lai ge 
proportion of the population has active political lights, in which 
possession of suffrage and elegibility to office is widespread, and 
in which civic consciousness has extended over the mass of the 
people. Such governments are represented by the majority of 
modern states, — the British Empire, the United States, Germany, 
France, Switzerland, and the Argentine Republic being conspicuous 

examples. 

2. Based on the method by which the officials of government 
are chosen, governments may be divided into hereditary and elec- 
tive.2 This distinction obviously does not apply to the government 
as a whole, since in no state is it entirely hereditaiy of wholly elec- 
tive. It does, however, indicate the general method by which states 
choose their governmental heads and a large number of their gov- 
erning officials. 

i'l; 

1 Leacock, Elements of Political Science, p. 119* 

2 Burgess, Political Science and Constitutional Law, Vol. II, p. 9. 
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(a) Hereditary government is that form in which powers are 
exercised by a person or organization of persons standing in certain 
family relation to his or their immediate predecessors. The lead- 
ing forms of relationship existing in modern hereditary govern- 
ments are : 

(1) Andennete : the oldest member of the family of the 
deceased, regardless of sex, succeeds to power. 

(2) Aficienneti in the male line : the oldest male member of 
the family of the deceased succeeds. 

(3) Primogeniture : the oldest immediate descendant of the 
deceased, regardless of sex, succeeds ; or, in case of no issue, the 
oldest immediate descendant of the nearest ancestor of the de- 


ceased, regardless of sex. 

(4) Primogeniture in the male line : the oldest immediate male 
descendant of the deceased succeeds ; or, in case of no male issue, 
the oldest immediate male descendant of the nearest male ancestor 
of the deceased. The English principle in the descent of the crown 
is a modification of primogeniture in the male line. It prefers 
males to females of the same parentage, but admits females of the 
same parentage as the last male ruler, in preference to males of a 


more remote parentage. 

(S) Appointment in royal family: ruler allowed to appoint the 
member of his or her family who shall succeed.. 

(b) Elective government is that form in which powers are exer- 
cised by persons chosen by the suffrage of other persons. Such 
election may be : 

(i) Direct: suffrage holders vote directly for the persons to 


hold office. 

(2) Indirect : suffrasce holders vote for smaller group, and this 

in turn votes for persons to hold office. 

Both these methods have advantages and are usually combined 
in^ m^^^ states. Besides, appointment and competitive examina- 

tion are largely used in selecting government officials. 

In addition to these distinctions governments of modern states 
differ on two fundamental points. The first has to do with what 
is ordinarily called division of powers, that is, the distinction 
between national and various degrees of local governments ; the 
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second, with separation of powers, or the distinction between legisla- 
tive and administrative departments. Governments, therefore, may 
be divided into : 

I . Unitary and dual)- Depending upon the relation which the 

; various governmental organizations bear to each other and to the 

> 

I state. 

I 2. Parlia7nentary^ and iionparhamentary? Depending upon 
|the relation of the legislature to the executive. 

79. Unitary and dual governments, i. Unitary government is 
that form in which governmental authority is fundamentally vested 
in a single organization, and all other organizations of government 
within the state owe their existence to, and receive theii authority 
from, this body. For convenience in administration the state may 
be divided into districts with local governments of their own, but 
these act,_ only as agents of the central authority and have little 
protection against central interference or control. Such a form is 
best adapted to : 

(a) A state possessing geographic and ethnic unity. 

„ (b) A state whose population is composed of different and hos- 

tile nationalities. In this form, which is usually transitional, some 
single authority must unite the otherwise antagonistic elements. 

V (c) A state whose population is not yet politically developed, 
and hence not fitted for local self-government. Such a condition 
also may be regarded as transitional. 

2. Dual government is that form in which ordinary govern- 
mental authority is divided fundamentally between two organiza- 
tions, each having its own definite sphere of authority, and neither 
having the power to interfere with or destroy the other. Dual 
government may be subdivided into : 

(a) Confederate. In this form several states, each with its own 
government, create a common government for certain common 
purposes. 

(b) P'ederal. In this form a single state exists, with the func- 
tions of government divided between a central organization and 
•several commonwealth organizations. 

1 Burgess, Political Science and Constitutional Law, Vol. II, p. 4. 

2 Often called cabinet. ® Often called p7-esidentlaL 
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This distinction may be made more clear by the following dia- 


grams : 






In the above confederation there are four sovereign states 
(A, B, C, D), each with its own internal government (i, 2, 3, 4) 
and one common central government (X). In the above federa- 
tion there is one sovereign state, with a central government (X) 
and with four commonwealth governments (r, 2, 3, 4). In the 
confederation sovereignty remains in each component unit, and 
their relations are only of treaty nature ; in the federation sover- 
eignty resides in the state as a whole, and the component units 
are, legally, nothing more than convenient government areas. 

The confederation is evidently a temporary form of government, 
and usually results in a growing spirit of unity in consequence of 
which a single state is formed, the government usually remaining 
federal. It is of course possible for the states in confederation to 
destroy the common government and remain entirely separate. At 
the present time no good example of a confederation exists, although 
the Swiss, German, and American confederations are Gomparatively 
recent. Federations, which will be discussed in a separate chapter,^ 
have become common in the past century, and further develop- 
ment of the state promises to be largely along that line. 

80 i Parliamentary and nonparliamentary governments, i. Par- 
liamentary or cabinet government is that form in which the tenure 
of. office of the real executive is dependent on the will of the legis- 
laturer~The'fearexea^ or cabinet, forms at the same time a 
committee of the legislature, sharing in both the creation •and the 

r 1 See Chapter XIV. 
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administration of law. Under this form the legislature controls the 
administration, and no independent action of the executive, unless 
approved by the legislature, can be successful. Since the legis- 
latures of most modern states consist of two houses, the admin- 
istration, in practice, tends to come under the control of that house 
which has greater power over money affairs, — usually the lower 
house. Parliamentary government is invariably found in those 
states that have a nominal executive. It is w.ell adapted to a state 
wishing to retain a hereditary monarch after the state has become 
democratic, as in the case of England, Italy, and the Netherlands ; 
but the nominal executive may be an elected officer, as is the 
French president. 

Such a system has the advantage of securing harmony between 
the different departments of government, and the presence of the 
heads of administration in the legislature keeps it informed on the 
questions with which it must deal, and makes its. policy more con- 
sistent than is possible where legislation is shaped by numerous 
and often ignorant committees. On the other hand, it sacrifices 
the independence of the executive and of one of the houses, and, 
in states where more than two political parties exist, leads to 
unstable coalitions and to a scramble for power at the expense of 
consistent principle. 

2. Nonparliamentary or presidential government is that form in 
which the tenure of office of the executive is independent of the 
legislature, and in which the power of the executive is sufficient to 
prevent legislative encroachment. In few states is the separation 
complete. Impeachment and removal of the executive by the legis- 
lature for certain offenses and the power to override an executive 
veto are usually found in nonparliamentary governments ; but the 
general principle that the tenure and prerogatives of the executive 
are ordinarily free from legislative interference characterizes this 
type. Under this form of government the nominal executive 
real head of the state, whether he be a hereditary monarch, as in the 
German Empire 7 br an elected president, as in the United States. 

Such a system has the advantage of concentrating responsibility 
, securing caution. It is also energetic and poweS^ 
because free from that hesitation or disagreernent which often 
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accompanies a plural executive. It is well adapted to states that 
include sections widely diverse in interests, or that have federal 
governments, and in time of war, or when foreign affairs are of 
chief importance, is especially valuable. On the other hand, there 
is the constant danger of deadlock between legislature and execu- 
tive, and the importance of the executive office makes times of 
election, in those states where the office is thus filled, periods of 
disturbance, and in turbulent states even of revolution. 

81. Application to modern states. If the above canons of dis- 
tinction are applied to leading modern states, a remarkable lack of 
uniformity is found. On the basis of the first distinction alone do the 
great states agree. While China, Persia, Turkey, and Russia are still 
despotic, all the enlightened states are democratic, in the sense that 
civie consciousness and political rights are widespread. The sec- 
ond classification shows the British Empire, Germany, Italy* Spain, 
the Netherlands, Austria-Hungary, in faet, almost all the European 
and Asiatie governments, to be hereditary ; while the United States, 
Prance, Switzerland, and all tire American republics arc elective. 
The third classification, into unitary and dual governments, shows 
an enormous numerical supremacy for the former, as England, 
France, and the majority of European and American states are 
included. However, the United States, Germany, Switzerland, 
Mexico, Brazil, Argentine Republic, and Venezuela serve as 
examples of the federal type. The fourth division, into parlia- 
’Hffito-ri.and nonparliamentary, gives a still different arrangement. 
The majority of European' governments are parliamentary ; Ixit 
Canada, if considered separate from the British Empire, is the 
only part of America organized in that way. The United States 
and all the American republics are nonparliamentary, and this class 
also includes the German Empire, Austria, and several minor 
European states. 

An analysis of the governments of the United States, England, 
Germany, and France shows that, while they are all democratic, Eng- 
land and Germany are hereditaiy, the United States and France 
elective. England and France are unitary, the United States and 
Germany are dual (federal) ; and England and France are parlia- 
mentary, the United States and Germany arc nonparliamentary. 
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An interesting fact in this connection is that while the hereditary 
monarch is in Germany the real executive, he is in England a 
mere figurehead ; and that the elected president in the United 
States occupies a position much like that of the German monarch, 
while the elected president in France is in much the same position 
as the hereditary king of England. 

While leading governments thus disagree in their fundamental 
organization, the relations of states to their citizens and the work- 
ings of modern governments in actual practice show marked simi- 
larity. The government of each state is, after all, a unit whose 
business it is to express and administer the state’s will, and the 
liberty that modern states grant to individuals and the general 
functions that governments perform, suggest similarity rather than 
contrast. The form of government depends largely upon historic 
evolution and upon local conditions, but the fundamental relation 
of the government to the state on one side and to the individual on 
the other is not widely variant at present in the chief states. 

If, on the basis of the preceding classification, present tenden- 
cies in governmental forms are examined, several points of interest 
may be discovered. It seems scarcely necessaiy to state that the 
modern political world is drifting away from despotic government. 
All enlightened states have already erherged from that form ; and, 
as political consciousness arises in the few states where it still lies 
dormant, they also, by peaceful or revolutionary processes, must 
extend a share in political power to a constantly widening class. 

Hereditary government is also declining. The last century has 
witnessed the ”este^ of a number of states without that 


element in their organization, and in those states where it remains 
as a remnant of feudal times it is growing increasingly unpopular. 
All over Europe hereditary monarchs have been compelled to 
resign executive authority to cabinets responsible to elected legis- 
latures, and the hereditary upper houses have lost power to popu- 
larly chosen assemblies. Whether the officials of future states will 
be chosen by direct election, by indirect election, by appointment, 
by civil-service examination, or by a combination of several or all 
of these, it is difficult to foretell ; but that the ''acddent^^.M 
will play a part of diminishing importance seems inevitable. 
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From the standpoint of the third and fourth canons no such 
definite tendencies can be discovered. On the contrary, there 
seems to be a strong movement toward compromise in both 
respects. Those states that have been most centralized in their 
organization show a tendency toward federalization, especially in 
administration. The growth of colonial empires and the demo- 
cratic development that demands local self-government are botli 
opposed to the complete unitary system. At the same time mod- 
ern federations are becoming more centralized. The growtli of 
common interests, of common external policy, and the necessity 
for uniformity in legislation tend to increase the authority of 
the central government and to reduce the commonwealths to tlie 
position of administrative districts. 

A similar condition exists relative to parliamentaiy and nonpar- 
liamentary organization. In parliamentary governments there is 
a movement toward greater independence on the part of tlic execu- 
tive ; in nonparliamentary governments the necessity for harmony 
in procedure and policy leads to a closer connection l)etween execu- 
tive and legislature. The work of political parties, wliicli perform 
similar functions under both forms, furtlier tends to l)retik down 
the distinction. 

What form the governments of the future will take it is (lifficult 
to predict, but present tendencies indicate an elective dcnK)cracy, 
combining certain elements of both unitary iind federal forms 
and certain elements of both paiiiamentary and ii()npaiiiament:iry 
forms. Striking illustrations of these general tendencies are 
shown by the facts that while the United States has been l)uilding 
up a federal empire, England is agitating imperial federation, and 
that while the English prime minister and cabinet are becoming 
more independent of Parliament and more directly responsible to 
the people, the United States, in its Speaker and Steering Com- 
mittee, is creating a prime minister and cabinet, the leaders of the 
party in power in Congress. 
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82. Forms of union. One of the most striking features of re- 
cent political development is the formation of various degrees of 
union among states. A consideration of the nature of these unions, 
their effect on the sovereignty of the component states, and the 
forms of government thus established will serve to introduce a 
more important type of political life, — the federation. Con- 
siderable difficulty confronts an attempt to classify these unions, 
although German writers have worked out elaborate subdivisions.^ 
A fundamental distinction may be made between unorganized and 
organized unions. 

In the former, states enter into relations for regulation of mu- 
tual interests, but form no common government, each state acting 
through its own governmental organs. In the latter, permanent 
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Staatenverbindungen. 
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central organs of government are created. Examples of unorgan- 
ized unions are alliances for offense or defense, for guarantee 
of neutrality, etc.; and protectorates, in which a certain control, 
usually over foreign relations, is exercised by a stronger over a 
weaker state. A special form, called by German writers Staatcn- 
staat, is the union of a superior and an inferior state, " the latter 
receiving orders from the former as from a foreign power, but the 
citizens of the inferior state owing allegiance only to their own 
state.” ^ Of such unions the relation of the medieval German 
Empire to its feudal components and of Turkey to Egypt are 
examples. 

The exact effect of such associations on the sovereignty of the 
component states is one of the most difficult points in political 
science. Every treaty is at least a formal limitation on sovereignty, 
since in it the sovereign promises to do or to refrain from doing 
certain things, or to act in a certain manner. But as long as the 
states forming such unions are free to withdraw from them, or if 
force is the only method to maintain or extend tlieir provisions, 
the sovereignty of the separate states remains. Therefore, unless 
such unions have I'eached the point at which one party has become 
a mere province of the other, which may legjilly alter their relations 
as it sees fit, there is no legal union. Each state retains its sover- 
eignty, and no step toward a permanent fusion of separate states is 
involved. In actual practice, however, a clear distinction is often 
impossible, and international usage is not consistent. 

Organized unions, possessing a common government, may be 
divided into : 

International administrative unions, in which permanent 
commissions are created by two or more states for the regula- 
tion of certain common interests. Examples are the international 
pn?]nl___and telegraph unions, and the commission that regulates 
the navigation "of the Danube. 

/2. Monarchial unions, in which states, retaining their separate 
sovereignties and constitutional rights, are joined under a common 
ruler. If this union is deliberate, resting on a permanent provision 
for such connection, it is called a realunion. Of such a nature 

1 Willoughby, The Nature of the State, p. 235. 
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was the relation, until recently, of Norway and Sweden. Austria- 
Hungary, although possessing additional common governmental 
organs, is another example. If union under a common ruler is 
accidental, through descent or other circumstance, it is called a 
fiersonahinioit. Such have been the relations between England 
and Hanover, and between Holland and Luxemburg. Such unions 
last only during the reign of the common monarch, who may be 
regarded as possessing separate political personalities in each of 
the states. 

V 3- which states create a common govern- 

ment and delegate to it authority over certain affairs, each state 
having its own government for all affairs not delegated to the 
central government. The essential nature of a confederation, as 
before indicated,! is the fact that the states composing it retain 
their sovereignty and are legally free to withdraw from it if they 
so desire. 

The point of similarity in all these forms of unions, unorganized 
and organized, is that they are’norstates. In each case sovereignty 
is located in the units composing them, the relations arc essentially 
international, and no juristic union exists. In no case is there any 
authority, outside of these component units, with the right to de- 
termine its own competence or to exercise coercion. While the 
unions may differ in degree from mere alliances, in which there 
is no common government and the mutual interests arc of the 
slightest nature, to confederations, in which a common govern- 
ment may be given laige and varied powers, — in essence they 
are alike. They are agreements among states and not states 
themselves. 

83. Nature of federal government. In contrast to the various 
forms of union among states may be considered that type of 
political life in which the separate units, retaining their govern- 
ments and. control over certain internal interests, have lost their 
sovereignty and exist as component parts of a single state. As 
previously indicated,^ governments, in so far as the relation of 

central to local authorities is concerned, show two main types, 

the unitary, and the dual. This is largely the I'csult of the historic 
^ See section 79. ' 2 
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development of modern national states from medieval feudalism. 
Even earlier, however, the dual, or federal, principle had been 
worked out to a degree in the various leagues of the Greek city 
states, in the famous Achaean League approaching closely the for- 
mation of a real federal state. As growing national spirit and 
improving organization began, toward the close of the Middle 
Ages, to expand the areas of political units, two methods mainly 
were followed : 

1. One was that of complete fusion, the separate governments 
of the combining units being merged into a single organization. 

^ Sometimes this took place voluntarily and peacefully when a spirit 
of nationality was well developed and local differences slight, as in 
the case of England and Scotland, or, more recently, in the for- 

J mation of the kingdom of Italy. Usually it resulted from conquest 
and expansion, as a more powerful state extended its boundaries, 
regardless of the wishes of the peoples that it incorporated, and at 
the expense of their local political organization. Such was the 
formation of the French kingdom and of the British Empire as a 
whole. By both of these processes, however, states with unitary 
governments were formed. The component parts either lost their 
identity completely or became mere districts of administration, 
subordinated legally to the authority of the central government. 

2. The other method was that of voluntary federal union. 
States whose nationality or situation was such as to make union 
des'iable, but whose local differences were too great to permit 
complete amalgamation, or whose strength was too nearly Qqual 
to make conquest possible, were able to unite on this basis. The 
component parts retained their government, with constitutional 
rights over certain affairs, but they gave up their sovereignty to 
the new state that was formed by their union. A central govern- 
ment was created with certain powers, but neither central nor local 
governments could legally encroach upon or destroy the other. 
Such a state was usually formed after a gradual process, passing 
tlirougli various degi'ees of alliance and confederation before the 
necessary national spirit arose. Examples of such states are the 
United States, the German Empire, Switzerland, and, considered 
apart from the British Empire, Canada and Australia. Several 
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states, including Mexico and Brazil, have voluntarily adopted the 
federal principle, not as a means of union, but for the jourpose of 
adjusting national and local interests. 

The political process by which a federation is formed and the 
location of sovereignty within it are much-disputed questions. It 

a federation is formed by voluntary union 
of sovereign states, as if a new state could be created by a compact 
among states. Evidently such an agreement would be merely a 
treaty, since by that method alone can states enter into mutual 
relations. Besides, such a compact would be valid only so long as 
the contracting states retained the sovereignty that made them 
competent to enter into it. By a contract it is impossible to create 
an authority superior to the contracting parties ; hence a union 

on this basis could be nothing more than a confederation 

of states. No single sovereign would exist, each state would be 
competent to determine its own rights and attributes, and any 
common government that might be created would derive its 
authority fiom the individual states that it severally represented. 

In forming .a federation, therefore, it must be held that the 
separate states disappear, their sovereignty being destroyed ; and 
their citizens, having divested themselves of the old allegiance, 
create, on the basis of national unity, a federal state. The forma- 
tion of a federation, like the formation of every state, is a revolu- 
Its foundation rests not on the authority of any 
preexisting political body but on itself. The former units reappear 
under the federal constitution, but their sover- 
dilfcr in no essential legal way from 
a,amlnistrative districts. However powerful their historic associa- 
tions may be, or however large may be the powers delegated to 
them, they owe their position and powers to a superior authority 
and have no legal status except in the union. Not the amount of 

powers exercised, but the right to determine, ^ how much power 

*?y.B?y--^xei’Cise, determines sovereignty, and this right the 
former states have lost. 

In a federation, then, soyereignty lies neither in the federal 

commonwealths. Neither is it divided 

between them, as many writers of the early nineteenth century 
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held. It resides in the state itself, both central and local govern- 
ments being its agents, neither being able to determine its own 
competence or to destroy the other. In the federal constitution 
both governments are created and their respective powers outlined ; 
and in the sum total of all legal lawmaking bodies in the state, 
federal and commonwealth, including those bodies that may legally 
amend the constitutions, the exercise of sovereignty is vested. 

84. Distribution of power^ In federations the distribution of 
powers between the centoPand the various local governments be- 
comes of prime imgp^-tMce. While differences in detail character- 
ize this feature, fhodern federal states show sufficient uniformity 
to make general statements possible. All agree in giving to the 
central government control over certain functions essential to state 
existence, such as the maintenance of army and navy, the conduct 
of foreign affairs, and the power to raise money. In addition, such 
functions as the regulation of coinage and currency, of patents 
and copyrights, of naturalization, and of the postal service, which 
are of value only when uniform over the entire state, are generally 
given to the central government. At the other extreme are affairs 
of local concern alone, or those demanding different treatment 
because of sectional differences, that are properly left to the 
governments of the component units. 

Between these lies a vast field of interests concerning whose 
control the practice of present federations and the opinions of 
statesmen show marked divergence. This list includes such ques- 
tions as the regulation of transportation and communication, of 
labor, of marriage and divorce, of public education, and of civil 
and criminal law. In the authority over these interests granted to 
the central government, the constitutions of federations differ. 
That of the United States is practically silent on these points, 
and the clause leaving to the commonwealths all powers not ex- 
pressly granted to the national government evidently was intended 
to remove them from federal jurisdiction. The constitution of the 
German Empire grants to the central government additional au- 
thority over banking, criminal and civil law, i-ailroads, insurance, 
and minor matters. In Switzerland, while the power to levy direct 
taxes is withheld, the central government has authority over 
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railroads, factory labor, insurance, alcoholic liquors, etc., together 
with certain powers over religion and education. In the federal 
governments of Canada and Australia, each of which rests on a 
statute of the British Parliament, similar wide powers are granted 
to the central organs. 

In all these federations there is a marked tendency toward in- 
creasing authority on the part of the central government. This is 
partly due to the changing conditions of modern life. Large-scale 
production, the development of transportation and communication, 
wider markets, and increasing interdependence of sections for- 
merly economically independent cannot fail to affect correspond- 
ingly the powers of government. Not only is the spirit of unity 
increased, but interests formerly local outgrow regulation at the 
hands of any except the widest governmental authority. Modern 
business is national or even international rather than local. Be- 
sides, the creation of a federation is itself a step toward further 
unity. The existence of a common government, whose working be- 
comes increasingly familiar to all citizens, cannot fail to strengthen 
the national spirit, whose beginnings at least the federation indi- 
cated. Common action, particularly in war or foreign relations, 
increases national at the expense of local patriotism ; and the for- 
mer units, losing their political identity, tend to become mere con- 
venient districts of administration. Integration, acconipanied l)y 
differentiation and interdependence, seems a law in the political 
as well as in the biologic world. 

In adjusting the legal distribution of powers to this tendency 
toward national unity several methods are in use. luisc of amend- 
rnent, by which change in conditions and in sentiment may ex})ress 
themselves through the written constitution, redistributing authority 
as occasion demands, is one way of meeting the situation, 'Phe 
constitution of Switzerland, which demands for amendment only 
the assent of a majority of the voters and of the component can/* 
tons, is an example. The pkm in which' 

the powers of the governments are not declared exclusive, allowing 
the local governments to act where the federal government has 
not done so, providing that their acts arc not inconsistent with 
federal laws, serves a similar purpose. In this way the central 
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government^ may expand its authority as national development re- 
quires, acting in a legal way and at the same time avoiding fre- 
quent tinkering with the constitution. Such concurrent jurisdiction 
is provided in the constitutions of the German Empire and of 
Australia. When a federal constitution excludes each government 
from sharing the authority of the other, and is also difficult to 
amend, neither of these processes is possible. If, in addition, the 
powers granted to the central government are limited, the situation 
is particularly difficult. This is the case in the United States Con- 
stitution, and has been met in a peculiar way. By the doctrine of 
'' implied powers ” the Supreme Court, in interpreting the Consti- 
tution, has stretched its meaning to give the central government 
authority never dreamed of by its founders. The brevity of the 
Constitution, making • an elastic interpretation possible, and the 
political ability of the American people have enabled a constitu- 
tion, framed at a time when local differences prevented large 
grants of federal power, to adapt itself to the growing spirit of 
national unity and to the changed conditions of modern life. 

85. Advantages and disadvantages of federal government. The 
chief purposes for which states exist may be summed up as^exter- 
nal protectipn and internal regulation. From the standpoint of the 
former, extension of the 'Sate over considerable area is desirable, 
both in removing the possibility of conflict among separate units 
and in increaring the efficiency of the whole. In former times 
conquest was the only effective method of state extension. In this- 
process the weak were subordinated to the strong, often with the 
loss of their political privileges, and danger of external conflict 
was merely changed to danger of internal revolt as soon as oppor- 
tunity offered. From the standpoint of internal regulation the only 
effective method known to early states was that of rigid uniform- 
ity, enforced by a central authority over the entire area of the state. 
This policy of external conquest and internal uniformity was per- 
fected by Rome. However, it sacrificed the individual, prevented 
progress, and fell to pieces from the evils inherent in the system. 

needed was a method by which small units cpuld unite 
peacefully without sacrificing their political life, so that each part 
could form a contented and integral part of the whole. Besides, 
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some method must be found to combine uniform regulation of 
common interests and local control of local affairs, so as to 
combine stability and progress, — union and liberty. 

Federation is the method by which several modern states have 
solved this problem. Voluntary union on practically equal terms 
has made possible incorporation without conquest. The control of 
general interests by a central government, leaving questions that 
differ in different sections to the people of those areas for solution, 
combines the strength that results from unity with the vitality and 
progress that result from variety. In foreign affairs a united front 
may be presented and a consistent policy pursued ; at the same time, 
each internal • unit may shape its laws in conformity with local 
customs and conditions. With the exception of representation, 
probably nothing has done more to make democracy woi'kablc 
over large areas than the principle of federal government. It 
stimulates interest in political activity, enables small areas to 
try experiments that might be fatal in larger units, diminishe.s 
the dangers that threaten a state composed of diverse nationalities 
or interests, and relieves the central government of many Inirden- 
some functions. Under special conditions federation is particu- 
larly valuable. It enables a growing spirit of nationality and unity 
to manifest itself,~even though local differences are powerful enough 
to prevent complete fusion ; and, as a means of cx])ansion and 
development in a new country, allows special needs to be met as 
they arise, and frontier conditions to be dealt with in a way un- 
suited to longer-established sections. The formation of Germany 
and the United States and the growth of the latter serve as 
examples. Federalism has thus been the means of uniting many 
small states which otherwise would never liave surrendered their 
independence ; at the same time, in the internal organization of 
the large state formed by their union, the federal system has pns 
vented the rise of a despotic centralized authority and has con- 
served the political liberty of the people. 

The advantages of the federal system, if mi-sused, make possible 
corresponding dangers. If disputes or divided authority tliat should 
be limited to internal affairs are carried into foreign relations, a 
federation is handicapped when opposed to a more centralized 
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State. Similarly, if affairs of general interest demanding uniform 
treatment are left to the caprices of a number of governments, 
evils follow. As conditions change, what might formerly have 
been safely left to the separate units for decision may later demand 
reflation on a larger scale. The proper adjustment of central to 
local governments thus becomes a constant source of difficulty, and 
the danger of rebellion or the formation of sectional factions is 
always present. To all these defects — weakness in foreign affairs, 
lack of uniformity in legislation or administration, and disputes 
concerning the powers of national and commonwealth governments 
— histoiy and present conditions in the United States bear wit- 
ness. The expense and delay caused by a double system in which 
much work is needlessly duplicated are recognized as serious 
objections to federal government, and the unsuitability of the sys- 
tem to a people disinclined to reverence the law and unwilling to 
acquiesce in frequent compromises is obvious. 

In recent years some of the defects of federal government have 
become particularly noticeable'. This is, in the main, the result of 
the growing importance and complexity of economic and industrial 
conditions, which demand uniformity of regulation. Hence atten- 
tion is no longer turned to the obvious strength of the federal 
system on its political and external side, but to the weakness of 
the system on its economic and internal side ; and, as that indus- 
trial integration which seems to be the present method of economic 
progress continues, the federal form of organization may be comr 
pelled to give way to a more centralized government, capable of 
regulating, or, if need be, of taking control of the extensive 
economic activities of modem civilization.^ 

Naturally, then, there is considerable difference of opinion con- 
cerning the future of federal government. ‘The form of organiza- 
tion suited to one people or to one time may be entirely unsuited 
to another society or another stage of development.- The federal 
system was created by the needs of the times, and, having accom.- 
plished its purpose, it may prove to be but the transition stage to a 
more efficient system, better suited to the conditions then existing. 

1 Leacock, " Limitations of Federal Government,” Proceedings of the Amer- 
ican Political Science Association, V61. V (1908). 
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At the same time there are certain advantages inherent in fed- 
eralism, and some of its contributions to political methods will 
probably be permanently valuable. While federal states show signs 
of closer unification, unitary states are adopting many features of 
federalism. Germany, Mexico, and Brazil have deliberately chosen 
to adopt the federal form of organization ; almost all the self- 
governing British colonies are now combined in fedetated groups ; 
and imperial federation for the British Empire is seriously urged. 
Present political expediency, as well as past political necessity, 
has found value in federalism, and many writers predict a further 
unification of states, at present independent, on a federal basis. 
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86. Nature of constitutions. The fundamental principles that 
determine the form of a state are called its constitution. These 
include the method in which the state is organized, the distribution 
of its sovereign powers among the various organs of government, 
and the scope and manner of exercise of governmental functions. 
The' constitution does not create the state, but is the outward 
formulation of state existence. Every state, therefore, has a con- 
stitution. In recent years it has become customary for states to put 
certain of these principles into written documents, calling these 
their constitutions, and a distinction is often made between those 
states, such as the United States, Germany, and France, having 
written constitutions ; and others, such as England and Hungary, 
whose organizations rest upon long-standing custom or upon scat- 
tered laws, variously created. 
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In reality this distinction is of little value. No constitution is 
entirely written or entirely unwritten. That of Ifngland, largely 
unwritten, contains such written documents as Magna Charta, the 
Bill of Rights, the Act of Settlement, and the statutes of the past 
century regulating the system of representation and the exercise 
of suffrage. On the other hand, the United States Constitution, 
fundamentally written, includes many principles not found in that 
document, — the organization and powers of political parties, the 
method of choosing the president, and the opposition to a third 
term_ serving as examples. 


s 


It is often thought that a written constitution' safeguards indi- 
vidual liberty, acting as a check on the arbitrary authority of gov- 
ernment. This is not necessarily true, depending upon whether or 
not constitutional provisions may be changed by the ordinary gov- 
ernment. The constitution of Italy, though written, may be legally 
changed by a regular act of the Italian Parliament, and nothin 
but public opinion stands between government and individual 
Even when restrictions are placed on governmental organs, the 
question of enforcing these restrictions remains. In Germany 
nothing short of revolution can prevent governmental encroach- 
ment, in spite of constitutional prohibition. The United States 
alone makes the courts a leg^il check on unconstitutional govern- 
mental activity. A written constitution does not in itself guarantee 
individual freedom. 


Another distinction often erroneously emphasized is that between 
constitutional law and statute law, considering the former of supe- 
rior, and the latter of inferior, validity. A preceding chapter ^ indi- 
cated-the fallacy of this point of view. From a legal standpoiift all 
laws are commands of the sovereign, enforced by its authority. 
Any organ of government, acting legally within the scope of its 
authority, creates law just as binding as is the constitution. When 
a law is declared "unconstitutional,” it is not considered that a 
lower law has come into conflict with a higher law, but that the 
law in question never was law, since it was not properly created. 
I hei'e is, then, no difference in validity between constitutional law 
and statute law. Each, if legally created and enforced by the 

^ See Chapter X. 
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authority of the state, is law, equally binding. Distinction between 
constitutional and statute law may be made : 

I. As to method of creation. Statute law is usually created by 
the ordinary government ; that is, by legislatures, either national or 
local, with original or derived powers. Constitutional law in many 
states is created by a peculiar organ of government or by unusual 
procedure on the part of the ordinary government. In some states, 
as in England and Italy, even this distinction does not exist, 
since constitutional law is created and repealed by the ordinary 
government. A later section ^ will consider the various methods 
of creating constitutional law. 


2 . As to content. Constitutional law, as already indicated, prop- 
erly deals with the fundamental organization of the state. The 
minor details of government and the ordinary relations of man 
to man are properly left to statute law. 


The nature of constitutions, accordingly, may be summed up as 
follows. The form of a state is called its constitution. In all states 
this is partly unwritten and partly written. In so far as it is unwrit- 


ten, enforced only by public opinion, it is not strictly law j while 
the written constitution often contains elements that are not prop- 
erly constitutional. No difference in validity exists between consti- 
tutional law and statute law, since each is law only if legally created 
and enforced by the sovereignty of the state. As to method 
of creation or nature of content, constitutional law, often, formed 
in an extraordinary way, and outlining in general the natui'c and 
powers of -government, may be distinguished from such detailed 
rules of administrative law or such regulation of private affairs as 
are created by the ordinary government. The constitution of a 
state, therefore, consists of that mass of custom, those fundamental 
and often revolutionary-formed principles, and such laws, created 

by special or regular organs, as, combined, determine the organ- 
ization of the state. 


87. Requisites of constitutions. A good constitution possesses 
several general characteristics. It is : 

I. Definite. In order to avoid occasion for dispute, there should 
be no question as to what the constitution is or what it means. In 

^ See section 88. 
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this respect written constitutions, if carefully worded, are more 
satisfactory than unwiritten constitutions. From the time of the 
Ten Commandments and the Twelve Tables of Roman law, the 
tendency in legal development has been toward definite statement, 
so that the law may be known and preserved. 

2. CoMpTehensive. The constitution should cover the whole 
field of government. In a general way, at least, it should make 
provision for the exercise of all political power, and sketch out the 
fundamental organization of the state. 

3. Brief. In outline alone should the constitution organize the 
state. There are several objections to a detailed code. An exten- 
sive constitution offers many possibilities for dispute as to meaning. 
Besides, a detailed constitution indicates distrust of government. 
Legislatures deteriorate and avoid responsibility if matters of impor- 
tance are removed from their authority and decided in the consti- 
tution. Finally, a detailed constitution is soon outgrown. New 
conditions render some of its provisions obsolete, and, either by 
frequent amendment or by nonenforcement, it becomes unstable or 
unrespected. The Constitution of the United States contains about 
four thousand words ; that of the German Empire is almost twice 
as long. The “constitutional laws” of France, combined with the 
'^ organic laws,” which are properly a part of the constitution, are a 
trifle more extensive than the constitution of the German Empire. 
On the other hand, recent constitutions drawn up by several of the 
American commonwealths contain upwards of fifty thousand words, 
including minute regulations that have no proper place in a 
constitution. 

Given a constitution that is definite, comprehensive, and brief, 
its necessary contents demand consideration. Its purpose is to 
create a government, outline the powers of its various organs, and 
prescribe the general manner of their exercise. It should also pro- 
vide a method of amendment, and set aside a sphere of individual 
liberty into which no part of the ordinary government may enter. 
A further analysis shows that the constitution indicates the various 
divisions and departments of government. It prevents encroach- 
ment of one organ of government on another, or on individual 
liberty. In a word, it locates sovereignty within the state; since, in 
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outlining the powers of the various governmental organs and in 
providing a method of changing the constitution, arrangement is 
made for the total legal exercise of lawmaking power. The action 
of any organ outside the scope of its legal competence, or in any 
manner except that prescribed, is not an act of the state, but a 
revolution, and can be justified only on the ground that the former 
state was destroyed, a new one created, and sovereignty relocated. 
An " unconstitutional law ” is thus a contradiction in terms. 

A final requisite demands that a constitution shall correspond 
to existing conditions within the state. Sovereignty should be 
legally distributed in accordance with actual political power ; that 
is, the potential sovereign should coincide with the legal sovereign, 
otherwise there is constant danger of revolution. No constitution 
is perfect, since the best form of government is a relative term, 
changing as conditions change. A constitution, therefore, should 
be flexible 'enough to permit change when necessary ; at the same 
time, its modification should not be so easy as to sacrifice stability. 
The adjustment of these requisites depends largely upon the 
method of amendment. 

88. Creation of constitutions. The constitution of a state comes 
into existence with the state itself, arising from the feeling of unity 
which creates the state and of which the constitution is the formal 
expression. Serving as the starting point of law, its own origin is 
found in revolution. Sometimes by gradual process a people pass 
from unorganized, unpolitical life, through various forms of con- 
trol, into a state ; more often, by foi'ce or by agreement, preexist- 
ing political forms are disrupted or combined, and new states arise 
on old foundations. 

Of those constitutions resting partly on custom and usage, partly 
on a series of decrees and statutes, that of England is the best 
remaining example. The successive revolutions by which it was 
formed were less violent than is usually the case; and for this 
reason, probably, it still remains largely in unwritten form, and 
what is written is scattered through different acts instead of being 
concentrated in a single document. In the beginning of England's 
national life the laws of the strong Norman monarchy were grafted 
on Anglo-Saxon customary usage. The granting of Magna Charta 
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marked the revolution that changed a monarchic into an aristo- 
cratic constitution. The growth of political consciousness led to 
further fundamental changes by which sovereignty was increasingly 
exercised by popular representatives ; and later revolutions, or, as 
they are usually called, reforms, widened the suffrage and reappor- 
tioned representation. At the same time, political parties and the 
cabinet system were growing up, largely as a matter of convention 
rather than of law. In this process the constitution followed 
changes in actual conditions with but little violence, often retain- 
ing old forms after they had become mere fictions. The constitu- 
tion of Hungary had a similar development. 

Within the last century and a half most states have drawn up 
written constitutions. This idea originated in America, resulting 
from the charters granted to the commercial-colonial companies 
that opened up the New World. In addition to land grants and 
trading monopolies, these charters provided a frame of govern- 
ment, and when the company migrated to America, it soon 
formed a political rather than a commercial corporation. Another 
step toward the formation of written constitutions resulted from 
the covenants or agreements for self-government that the American 
colonists drew up. Of these the most important were the May- 
flower (1620) and the Fundamental Orders of Connecti- 

cut (1639). These were created partly because the colonists, cut 
off from England and neglected by her, needed some form of 
authority ; and partly in imitation of the colonial system- of self- 
government in church affairs. Even in England, during the time 
of Puritan supremacy, similar ideas held sway, and Cromwell’s 
Instrument of Government (1653) was practically a written con- 
stitution. However, the restoration of monarchy (1660) destroyed 
this constitutional tendency in England, while in the colonies it 
developed without interference. It was then quite natural that the 
colonies, on becoming independent of England, should draw up 
written constitutions (1776-1780), and that the same idea was ex- 
perimented with in the confederation (1781) and perfected in the 
federal Constitution (1789). The revolutionary basis of this docu- 
ment is evident when it is remembered that it went into effect 
when ratified by nine ” states,” although the existing confederation 
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required unanimous consent for its dissolution. This instrument, 
practically unchanged in letter though broadened in spirit, still 
serves as the framework around which the government of the 
United States is built. 

During her revolution France, in imitation of America, created 
a series of written constitutions (1791- 1799) ; and although none 
of these was permanent, the idea survived in France and in- 
fluenced the remainder of Europe. Under Napoleon constitutions 
were issued to various Italian states, and temporary constitutions 
were declared in Spain. To appease the liberal tendency of the 
times and to secure united support in war against Napoleon, con- 
stitutions were promised by several rulers and actually granted in 
a few German states, but the reactionary movement that followed 
the downfall of Napoleon checked for a time constitutional growth. 
After the Revolution of 1848 a number of written constitutions 
were issued, and while some were destroyed in the reaction that 
followed, the principle has never since lost ground. At present, 
with the exception of England, Hungary, and the despotic mon- 
archies, all the important states of Europe and America have 
written constitutions, and even commonwealths and colonies are 
organized on the basis of fundamental written documents. 

The present constitution of France was the outcome of .the 
Francp-Prussian War of 1870. When Sedan fell and the emperor 
was captured, the imperial government of Napoleon HI fell to 
pieces. The Third Republic was proclaimed by the leaders in 
Paris, and a National Assembly, elected by manhood suffrage, 
ruled from 1871 to 1876 and created the present constitution. 
While the majority in this body favored monarchy they were not 
united ; hence a republic was established, which few believed 
would be permanent. For this reason the constitution, drawn up 
in 1875, was a mere outline, leaving many things to be settled by 
ordinary legislation and providing an easy method of amendment. 
The Assembly, accordingly, made a distinction between : 

1. Constitutional laws, which can be amended only by special 
process. 

2. Organic laws, which can be changed by ordinary process of 
legislation. 
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The only impoitant amendment of constitutional law was in 
1884, when the composition and powers of the upper house were 
changed and left on an organic basis. The organic laws dealino- 
with the election of the lower house have been several times 
changed. 

The present constitution of the German Empire was also the 
result of war and revolution. In this case, however, it crystallized 
national spirit and created a state out of formerly separate sover- 
eignties. In 1815, when Napoleon’s work was undone, a loose 
German confederation, under the presidency of Austria, was at 
least sufficient to prevent entire separation. The customs union 
iZollverein) formed by Prassia in 1833 gradually came to include 
all the German states except Austria, laying the basis for later 
political union and Prussian supremacy. From 1848 to 1850 
most of the German states secured written constitutions, and an 
attempt was made at the same time to form a«closer union under 
the headship of Prussia. For this plan the time was not yet ripe, 
but in 1866 the final break between Prussia and Austria led to a 
brief war in which Austria was defeated and excluded from Ger- 
man aifans. This destioyed the confederation of 1813, Prussia 
and the adjacent states forming the North German Confederation, 
the. states of south Germany remaining outside. A new customs 
union (1868) and secret treaties bound together these two sections, 
and Prussia s brilliant military successes in the PTanco-Prussian 
War fired German national spirit and fused them into a unity. The 
south German states entered the North German Confederation ; ■ 
the Pmssian king was urged by the other rulers to take the title 
of German Emperor, and in 1871 a parliament of all Germany 
ratified the present constitution. 

89 . Amendment of constitutions. The vital point in a constitu- 
tion is its method of amendment. Upon that depend the guarantee 
of individual liberty and the degree to which the written constitu- ' 
tion corresponds with actual political conditions. If the constitution 
may be changed by the ordinaiy method of legislation, as is the 
case in the unwritten constitution of England and in the written 
constitution, of Italy, the individual has no legal protection against 
the government. The distribution of powers within the government 
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may give him legal protection against certain organs, and by 
the consent of the government he may enjoy certain immunities 
against the entire government, but at any time these may be 
modified or destroyed by ordinaiy legislative methods. If the con- 
stitution cannot be changed by the usual method of legislation, as 
is the case in most states, individual liberty enjoys a certain pro- 
tection against the ordinary government. The actual working out 
of this principle depends upon the method of enforcing the con- 
stitution. In the absence of courts that have the right to decide 
between government and individual, nothing short of revolution 
(except for a mere protest) can prevent governmental encroach- 
ment, in spite of constitutional provisions. This was exemplified 
in Pmssia, where king and upper house for a time (1860-1865) 
controlled taxation regardless of the constitutional rights of the 
lower house. In the United States the enforcement of constitu- 
tional limitations rests in the courts. This serves as a special 
guarantee of individual liberty, with the corresponding disadvan- 
tage that the courts in interpreting ” the constitution often actually 
exercise large powers of amendment. The expansion of the United 
States Constitution by the Supreme Court under the doctrine of 
'' implied powers ” is familiar to all. 

The method of amendment also determines the ease with which 
the constitution keeps pace with changing conditions. If the con- 
stitution may be amended easily, by a method that enables the 
political’ sovereign to express its will, there will be no discrepancy 
between actual conditions and legal organization. The chief dan- 
ger will be that of instability, since the fundamental form of the 
state may be changed by temporary gusts of popular opinion. If 
the constitution is difficult to change, or if amendment follows a 
method that does not enable the political sovereign to express its 
will, one of two things will probably occur. Either, as conditions 
change, a large number of extra-legal institutions, supported by 
public opinion, will develop, practically amending the constitution ; 
or, in the absence of this method of amendment, there will be 
danger of a revolution that will legally distribute sovereign powers 
in accord with actual political conditions. 

From what has been said two conclusions may be drawn : 
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^ lor the S3.1s.c of stability d.xicl cis 3, ^usrsritec of individ- 

ual liberty, certain fundamental principles should not be modified 
by the usual procedure of the ordinary government. Among these 
may be mentioned : ^ 

(a) Mode of selection and dismissal of the officials forming the 
fundamental framework of government, such as members of the 
legislature, chief executive officers, and judges. 

(b) Distribution of functions among the various organs of gov- 
ernment, such as the relation of legislature to executive or of 
central to local organs. 

(c) Form of procedure in general organs of government, such 
as the legal method by which a law may be created. 

• (d) Limitation on the means that an organ of government may 
use, even in attaining legitimate ends, such as a prohibition against 
ex post facto laws or against laws impairing obligation of contract. 

(e) Limitations on governmental interference in sphere of in- 
dividual liberty, such as guarantee of freedom of religion equalitv 
before the law, etc. 

2 . That some method of constitutional amendment should be 
provided by which the legal organization of the state may be 
made to correspond with existing political conditions. The actual 
methods by which modern states legaUy amend their constitutions 
may be classified as follows : 

(a) Ordinary legislation, as in the case of England or Italy. 

(b) Special procedure or special organs of government. In 
Prance the two houses of the legislature in joint session may, by 
ordinary majority vote, change constitutional laws. In Germany 
the only restriction on constitutional amendment by ordinary leg- 
islation is the proviso that fourteen adverse votes in the upper 
house are sufficient to prevent change. In Spain a special parlia- 
ment IS elected on the issue of the proposed amendment. In the 
United States, amendments may be proposed by two thirds of both 
houses of Congress, or, at the request of the legislatures of two 
thirds of the commonwealths, by a convention called by Congress 
for that purpose, and must be ratified by the legislatures in three 
fourths of the commonwealths or by conventions in three fourths 

1 Sidgwick, Elements of Politics, p. 540. 
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of the commonwealths, Congress having the right to deteimiine 
the mode of ratification. 

(c) Popular referendum. The essence of this method is that an 
amendment, proposed either by the legislature or by a petition 
signed by a certain number of citizens, must be submitted to the 
people and ratified by a majority vote. In Switzerland and Aus- 
tralia, where this method is in use, the consent of a majority of 
the commonwealths, as well as of a majority of votes cast, is re- 
quired. In the United States commonwealths proposed constitu- 
tions are usually referred to popular vote for ratification. Ihis 
method of constitution-creating by popular vote is a step in the 
separation of state and government, since it recognizes that the 
people and not the government should create constitutional law. 
There is, of course, the accompanying danger that the hands of 
government may be tied by detailed constitutional provisions. 

Several queries regarding constitutional amendment may arise : ^ 

1 . In case a constitntion makes no provision for its ozun aniend- 
ment. In this event either the government by ordinary legislation, 
as is the case in Italy, whose written constitution makes no pro- 
vision for amendment, or the extra-legal authority that originally 
created the constitution, may amend it. 

2. In case a constitntion forbids its oivn anmidment. This pro- 
hibition would be binding on all organs of government created by 
the constitution, but not on the extra-legal authority that originally 
created the constitution. Such change, however, would be revolu- 
tionary, and, if acceded to, could be legalized only as the act of 
a new sovereign. 

3. In case the constitution provides a legal method of amend- 
ment. In this case a strict political science would hold that that 
particular method must be followed. Any other, no matter by how 
large a majority, would be a revolution. The state’s will can be 
expressed only in the form of law ; an illegal act is never the act 
of the state. There are, however, many constitutional lawyers who 
hold that the original method by which a constitution was ci'eated 
may legally be put into operation to amend it, even though the 
constitution makes no specific provision for that mode of procedure, 

1 Willoughby, The Nature of the State, pp. 2 14-2 19. 
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In conclusion it should be emphasized that constitutions grow 
instead of being made, and that no constitution can be regarded 
as final or unchanging. Unwritten constitutions are constantly 
modified as the result of new conditions and new political ideals • 
written constitutions are changed by usage, by judicial interpreta- 
tion or construction, and by formal amendment. In states whose 
civilization is long-established, reverence for tradition leads to 
constitutional development by usage to a greater degree than is 
the case in newer societies, where constitutions are elaborate in 
detail and frequently revised. Judicial interpretation in determin- 
ing the true meaning and intention of the constitution, and judicial 
construction in applying the constitution to contingencies not 
provided for, are important means of growth, especially in the 
United States. Expansion by formal amendment is, of course, 
the usual and most prolific source of change, no modern consti- 
tution being considered complete unless provision is made for a 
legal method of alteration. 
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• 90. Requisites of a democracy. The strength and .stability of 
modern states are usually attributed to the fact that they arc demo- 
cratic. A comparative study of their governments should there- 
fore be preceded by a more careful analysis of this term. As 
already indicated/ it includes two concepts : 

1. Ciyil,. liberty, or exem ption within a certain sphere from 
int erfere nce on the part of individual or government. 

2 . Political liberty, or the right to share in exercising the author- 
ity of the state. Accordingly, a state is democratic when, from 
the standpoint of the former, all its citizens are guaranteed an 
equal amount of civil liberty, or, as usually stated, are equal before 
the law ; and, from the standpoint of the latter, when a large pro- 
portion of its citizens take some part in legally expressing the 
state’s will. 

^ See Chapter IX. 
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A state in which all are equally exempt from certain interfer- 
ence, and all equally share in exercising such authority as exists, 
would be a perfect democracy. Such a condition is, in practice, 
impossible. The actual political authority exerted by the mass of 
citizens is determined by : 

1 . The extent of the electorate. That is, the proportion of the 
entire citizen body that are " active citizens,” or the number that 
may, at any time or in any way, legally exercise governing authority. 

2. The control exercised by the electorate oiU:r the other organs 
of government. If the electorate exercises only small powers, and 
at irregular or infrequent intervals, real authority is in the hands 
of the ordinary government, and the extent of the electorate is 
only an apparent test of democracy. Only when its control over 
the entire government is extensive and constant is the electorate 
an important governmental factor. 

Hence, in a pure democracy, the electorate would coincide with 
the entire citizen body and would directly exercise all governmental 
authority. But no state finds it expedient to widen its electorate 
beyond a fractional part of its entire population, and in no modern 
state could even this narrowed electorate exercise all governing 
powers. The degree of democracy will depend, then, upon the 
limitations placed by a state on its electorate, and upon the rela- 
tions existing between the electorate and the ordinary organs of 
government. Besides, since unanimous consent among a large , 
number of persons is unlikely, and some form of majority must 
prevail, the question of dealing with the minority remains, all 
states having found it expedient to devise means of protecting 
this body and of giving it a legal method of expressing its will. 
Accordingly, the limitations placed by states upon their electorates; 
the authority exercised by electorates indirectly, by means of their 
control over the ordinary organs of government ; the degree in 
which the electorate exercises authority directly, without the inter- 
mediate use of other governmental organs ; and the method of 
representing and protecting the minority, ~ will form the subdivi- 
sions of this chapter. 

91. Extent of the electorate. The widening of the electorate 
is^ one of the most characteristic features of recent political 
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development. States have always made a distinction between citi- 
zens and noncitizens, based mainly in ancient times on common 
blood, in the Middle Ages on personal allegiance, and more recently 
on territorial sovereignty. Within this citizen class, all of whom 
owe allegiance to the state and may claim its protection, a further 
division has been made into those who have not, and those who 
have, the right to share in expressing the state’s will. This latter 
class has always been limited to a comparatively small part of the 
total citizen body. In the city states of Greece and in the Roman 
republic a fair proportion of the population had, under certain 
restrictions, a share in governmental authority. However, Rome’s 
expansion and the establishment of the Empire destroyed this 
development, and it was not until the formation of a national state 
in England that the people again took part in government. There, 
according to Anglo-Saron customs, the local units were practically 
independent ; the freemen or warriors managed their own affairs, 
and in each township chose a reeve and four men to represent 
them at the general meeting of the shire. With the coming of 
feudalism into England, basing authority on the ownership of 
laSid, the right to vote was limited to landholders ; and, after the 
decline of feudalism, this survived in a considerable property 
qualification. Religious disputes following the Reformation added 
religious qualifications. 

The doctrines of natural rights, equality of man, and popular 
sovereignty, which were prevalent in the philosophic theories of .; 
the eighteenth century, manifested themselves in a demand for’ 
universal manhood suffrage, and* in the French Revolution these < 
doctrines were put into practice. In the United States, where i 
English political methods had been established without the back- 
ground of feudal institutions, a comparatively extensive suffrage 
was further widened as a result of the same general theories. 
Even in England the practical injustice resulting from the re- 
stricted and unevenly distributed franchise led to the Reform 
Acts of 1832 and following years. Other important states, affected 
by the general democratic tendency of the last century, have 
established a more or less extended electorate, and agitation for 
a wider and more equal suffrage still exists. 



2o8 introduction to political science 

At present electorates include a fractional part of the population, 
reaching as high as one fifth in the more liberal states ; and in a 
few small areas, such as New Zealand, where adult suffrage is 
permitted, almost one half the population are voters. Remaining 
limitations, some being survivals of earlier restrictions, others 
being the result of political expediency, may be summarized as 
follows : 

1. Ag'e. All states agree that certain ^ is a requisite to 
the political judgment needed in voting. Hence a minimum age 
limit to the exercise of suffrage is universal. The United States, 
France, and England exclude persons under twenty-one years of 
age ; Germany requires twenty-five years ; while Switzerland con- 
siders twenty years sufficient. TTis qualification alone removes 
from the electorate almost half the entire population. 

2. vS'^.r. Political authority in its origin was closely connected 
with military power. In Greece and Rome, and among the Teu- 
tons, the freemen in arms formed the earliest electorate. When 
modern states arose, women were legally and economically depend- 
ent; and, while in some states, through descent, women might 
occupy the throne, the idea that women as a class should share 
with men in government did not exist. In fact, except for the 
philosophical theory of universal suffrage,” held by a small 
minority of extreme radicals at the time of the French Revolution, 
it was not until the latter half o the nineteenth century that woman 
suffrage was seriously urged. Even to-day, in most states, it has 
made little progress. In New Zealand and Australia women are 
granted full suffrage ; in the United States nine commonwealths ^ 
grant equal suffrage rights to women and men ; and a number of 
commonwealths allow women to vote in local elections, particularly 
on questions concerning the public schools. More than half of 
the commonwealths recognize the right of women to participate 
to some degree in elections or referendums. In England women 
may not vote at parliamentary elections, but, if otherwise qualified, 
may vote at local elections. On the continent Italy alone allows 
certain women to vote for members of the national legislature, 
widows who own property having that right. Without entering 

^ Colorado, Idaho, Utah, Wyoming, Washington, California, Oregon, Kansas, 
Arizona. In Illinois partial suffrage rights are granted. 
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into the merits of the arguments for and against woman suffrage, 
one may note that the movement has gained ground, chiefly in 
newer communities where women are outnumbered by men. At the 
same time experience shows that the number of women exercising 
such suffrage rights as they now possess is comparatively smhU. 

3. Citizenship, At the present time, when movement of pop- 
ulation from state to state is common, citizenship becomes an 
important and complicated problem. Most states require either 
origi n al or naturalized citizenship as a qualification for suffrage. 
Several United States commonwealths allow aliens to vote after 
having declared their intention to become citizens. An allied 
requisite is residence. In the United States, where population is 
especially mobile, a certain period of residence, ranging from 
thirty days in some election districts to two years in some com- 
monwealths, is demanded ; and a person may legally vote only in 
the district containing his residence. In England a man may vote 
in every district in which he possesses the qualifications there 
required. Some form of registration to prevent fraud in voting is 
in practice in all states. 

Peculiar conditions of citizenship and suffrage exist in the 
United States. Naturalization is not open to Mongolians or to 
members of Indian tribes living on the reserv^ations, and three com- 
monwealths^ exclude Mongolians from the electorate, even when 
natural-born citizens. In spite of the Fifteenth Amendment negro 
suffrage is practically prevented in most of the southern common- 
wealths by the nature and administration of their suffrage laws. 

4. Property, Since modOTi_suffrage_ originated. dEring...^, 

feudal period, its exercise was for a long time limited to property 
holders. An early English statute required a freehold worth forty 
shillings a year as a requisite for. voting, and for centuries the 
possession of real estate or the payment of taxes was necessary. 
According to the current theory, voting was the accompanying 
right of property, not of citizenship, SFl?? owners alone 

had a permanent share and interest in the community. While 
this theory, formerly universal, has largely disappeared, certain of 
its elements survive. A small poll tax remains as a qualification 

^ California, Oregon, Nevada. 
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in several United States commonwealths ; in England certain re- 
strictions as to the value of premises owned^ leased, or occupied 
still remain ; and in Prussia the proportionate power exercised by 
voters depends upon the taxes they pay. While paupers dependent 
on the state are usually excluded from the electorate, property 
qualifications in general are being abolished. 

S. Mental and 7 noral qnalificatio 7 is . Religious qualifications for 
voting have practically disappeared, although the constitutions of 
several United .States commonwealths provide that no person shall 
vote who does not believe in a God. Criminals in confinement, 
lunatics are Invariably excluded, and frequently those 
who have been convicted of crime are temporarily or permanently 
I disqualified. Recently, educational tests, requiring ability to read 
land write, have been adopted. In some of the United States 
commonwealths this is a genuine requirement ; in others it is 
administered chiefly to disfranchise the negro. 

In addition there are, in certain states, exceptional qualifications. 
For example, in England, according to ancient unrepealed laws, 
graduates of the universities or liverymen in the London city com- 
panies are qualified voters, while certain clergymen, sheriffs, and 
other officials are disqualified as parliamentary electors. In many 
states citizens on actual military duty lose their votes. Besides, 

electorate is never actually exercised, 
sickness, absence from home, and deliberate or thoughtless failure 
to vote reducing the total. Usually about seventy-five or eighty 
per cent of the possible votes are cast, but in local elections or in 
referendums in which there is little general interest the exercise 
of the suffrage falls much lower. 

sometimes applied to the entire 
population of the state by a single law, as in the constitution of the 
German Emph'e,^ or in the law of July 7, 1874, in France. In 
England the suffrage has been established by a series of laws, 
each of which extended and partially repealed previous statutes. 
Of these the Reform Acts of 1832 and 1867 and the Repre- 
sentation of the People Act of 1884 were the most important. In 

except for the Plfteenth Amendment, providing 

1 Article XX. 
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that "the right of citizens of the United States to vote shall not 
be denied or abridged by the United States or by any State on 
account of race, color, or previous condition of servitude,” qualifi- 
cations of suffrage are left to the separate commonwealths, the 
Constitution^ providing that for federal suffrage the voters "in each 
State shall have the Qualifications requisite for Electors of the 
most numerous Branch of the State Legislature.” 

92. Control of electorate over government. Having, by various 
qualifications, established the electorate within their entire citizen 
body, modern states further differ in the degree of authority that 
this electorate exercises in government. In states whose constitu- 
tions may be modified only by popular consent, the electorate often 
exercises a negative control in excluding the ordinary government 
from a certain sphere of action. Long before men dreamed of 
sharing in government they were interested in limiting the scope 
of its activities. The real authority of the electorate will be deter- 
mined largely by the .method in which the ordinary officials of, 
government are chosen, and by the control which the electorate 
exerts over them, either in influencing or in checking their action^ 
Even in ancient times the concept of popular sovereignty was 
grasped, but it was put into practice only in direct assemblies of 
the entire electorate. The Greek Ecclesia was a confused mass of 
citizens in which every one had the right to speak, and the ma- 
jority controlled. In more conservative Rome the popular assembly 
was divided into classes and was directed by the magistrates. 

As soon as the area and population of a state exceed a compara- 
tively small limit, it becomes increasingly difficult for all citizens 
to exercise direct political power. Popular assemblies either are 
attended by only a minority of those qualified, or become too un- 
wieldy for actual usefulness, incapable of serious deliberation or of 
dealing with complicated problems. Modern democracies have met 
this difficulty by selecting smaller groups, representative of the 
whole, to create law, and by choosing officials to administer it. 
Representation and election are thus two means by which the 
electorate keeps in touch with the other organs of government. 
These bonds are further strengthened by the principle of local 

1 Article I, s.ection z. 
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self-government, according to which certain affairs are left in the 
hands of smaller units, allowing, in those areas, a more intimate 
connection between electorate and government than would be 
possible in the state as a whole. 

The co ntrol of the electorate over lawmaking representatives is 
narrowed in many states by the fact that heredity, appointment, 
and indirect election remove part of the legislatures from their 
influence. Besides, in most lawmaking bodies, representatives 
once chosen are permitted to exercise their own judgment on ques- 
tions at issue, and are under no legal compulsion to express the 
wishes of their constituents. Of course, in all elective offices the 
length of term affects the power of the electorate. Frequent elec- 
tions^ allow opportunity to indicate approval or disapproval of a 
certain line of policy, and desire for reelection leads many repre- 
sentatives to follow the wishes of those on whom that reelection 
depends. A peculiar authority of the electorate over elected offi- 
cials has recently been tried in several American cities. By the 
” a certain number of voters, by petition, may demand a 
popular vote as to whether or not a certain elected official shall 

remain in office. In this way the electorate may remove, as well 
as choose, its representatives. 

In addition to the pressure of public opinion, which, by means 
of public meetings, petitions, and the press, may be brought to 
bear on governmental officials, the electorate in modem states 
exerts a powerful influence by means of political parties. These 
voluntary associations of voters, aiming to control all the organs of 
government, and establishing behind the government a machinery 
of noininations, conventions, and committees, determine the real 
pohcymf the state, and give to the electorate a most effective way 
o making the government constantly and promptly responsive to 
its will On the other hand, if party machinery falls under the 
control of a few men, the electorate finds itself less powerful than 
ever, for the legal irresponsibility of party " bosses ” makes them 
correspondingly difficult to attack or remove. As political parties 
?cqme a legal part of the government and are made responsible 

of the electorate, the authority of the latter over 
government will correspondingly increase. 
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93. Initiative and referendum. In addition to the influence 
indirectly exercised by the electorate in its control over the ordinary 
government, a direct share in governing has been retained by the 
electorate in some states and established in others. Not only does 
the electorate, by means of jury service, exercise direct judicial 
powers in many states, but it also takes more or less part in the 
actual creation of law. Direct legislation has survived in Switzer- 
land, partly because of the small size of the units, partly because 
of the influence of Rousseau, who taught that direct democracy 
alone embodied true popular sovereignty. In several other states 
direct legislation has been adopted in an effort to extend democ- 
racy and to remedy some of the evils of representative bodies. 
Modern methods of transportation and communication have re- 
moved many of those hindrances to direct democracy, in large 
areas, that necessitated representation ; and government by the 
mass of the people, at least in a limited degree, is again possible. 
This takes the form of : 

1. The initiative, by which a given number of voters may, on 
petition, require the legislature to pass a statute of a designated 
kind and submit it to popular vote. In the '' formulative initiative 

a certain number of voters may actually draw up a bill in detail 
and demand a vote upon it. 

2. The referendum, in which a proposed law or constitutional 
amendment is submitted to popular vote and becomes law if rati- 
fied by the required majority. This may be " compulsory ” for all 
or for certain kinds of laws; or may be ''optional,” if called for 
by a certain number of voters. 

3. The plebiscite, in which a certain question is submitted to 
popular vote, the decision, while having no binding force, being 
intended as a guide to the policy of the government. 

While constitutions were first adopted by popular vote in the 
United States and France, direct legislation by the electorate has 
been most highly developed in Switzerland. Four of the twenty- 
two cantons forming the Swiss federation retain the ancient folk- 
moot, or Landesgemeinde, in which all the voters meet, pass laws, 
vote taxes, and elect officials. In practice, however, these bodies 
are becoming so large that debate is impossible, and business is 



214 INTRODUCTION TO POLITICAL SCIENCE 

prepared beforehand by the cantonal council, and accepted or re- 
jected by the people without amendment. In the federal government 
the referendum is compulsory for all constitutional amendments ; 
and optional, at the request of thirty thousand citizens or the leg- 
islatures of eight cantons, for laws of general application. Fifty 
thousand citizens may demand either a specific or a general revision 
of the federal constitution, but there is no federal initiative for 
ordinary laws, unless they be put in the form of constitutional 
amendment. In all the cantons there are compulsory referendums 
for constitutional changes ; and in all except conservative Freiburg 
and those having the Landesgememdey the referendum for ordinary 
laws of a general nature is either compulsory or optional, the • 
number of voters required to demand a referendum in the latter 
case depending upon the population of the canton. The initiative 
may be used for constitutional revision in all but one of the can- 
tons, and in all but three, to enact or i*evise ordinary legislation. 

I In actual practice the referendum is used much more than the 
initiative, and a large proportion of proposed laws are rejected. 

In the United States the electorate exercises direct legislation 
in the New England ''town meetings,” where the voters, in mass 
meeting, elect township officials and decide questions of local con- 
cern. Almost from the beginning of our national history popular 
votes have been taken on the adoption or amendment of constitu- 
tions. No national referendum exists in the United States, but in 
the commonwealths a number of questions are referred to popular 
vote. These take the form mainly of special statutes, affecting 
only certain localities, such^as city charters; or of general statutes, 
applying to local governments, such as local indebtedness or local 
option in liquor selling. The constitutions of some commonwealths 
demand that certain laws, such as those regarding a change in the 
location of the capital or an increase in the state debt, be sub- 
mitted to popular vote ; and statutes of general scope have been^ 
voluntarily submitted to the people, as in the case of the location 
of public buildings or the extension of suffrage to women. In 
cities referendum on many questions of importance is becoming 
common. The initiative is also in use in several commonwealths 
and in a number of local areas, although in most cases petition 
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to legislatures is the method relied upon to accomplish the same 
purpose. 

Among the advantages of direct legislation may be noted : 

1. The people may force action upon apathetic legislatures, or 
prevent legislation that does not reflect the wishes of the 

community. 

2. The people are less likely than the legislature to_ be im- 
properly influenced or to hesitate in opposing certain special 

interests. 

3. Public sentiment is awakened and interest in government 
stimulated if voters have questions of importance to consider. 

4. The local referendum may adapt general laws to the needs 

of particular localities. 

Among the disadvantages are : 

1. Voters take little interest in such elections. Because of their 
frequency and because a large proportion of citizens are not in- 
terested in many questions submitted, the number of votes cast 
is usually small. 

2. The referendum destroys the sense of responsibility of legis- 
latures and executives. Unwise laws are passed in the expectation 
that popular vote will destroy them, and the advantages of having 
laws framed by a group of men specially selected and trained is 
largely lost. 

3. It is almost impossible to frame complicated statutes con- 
cerning economic or social questions in such a way that a simple 
yes or no vote will indicate the real will of the people. 

Present indications point to further .extension of direct legisla-j 
tion in the United States. The idea that constitutional changesi 
must be submitted to popular vote is deeply fixed in political 
thought, and the detailed provisions embodied in recently adopted 
commonwealth constitutions show a growing distmst vf legisla- 
tures.' At the same time, in local units, particularly in cities, there 
is a general demand that all questions of importance, especially 
those concerning the expenditure of money, shall be submitted to 
popular vote, l^mocracy is thus being extended by greater con- 
trol on the part of the electorate over government, by a grow- 
ing amount of direct legislation, and by increased responsibility 
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and legality of political parties, hitherto the chief bond between 
people and government. 

The preceding discussion of the powers, direct and indirect, 
exercised by the electorate in modern democratic states may be 
summed up as follows : ^ The electorate has become practically a 
fourth department of government. Standing back of the ordinary 
executive, legislative, and judicial organs, it exercises political 
powers, varying in different states, but tending to become more 
extensive as intelligence and political ability increase. It exercises 
executive powers in electing officers* of administration, lawmaking 
representatives, and judges ; it shares in legislation through the 
initiative and referendum ; it takes part in judicial decisions by 
means of jury service. In some states it has a deciding voice in 
the formulation of the constitution, thus determining the funda- 
mental organization of the state. At the same time restrictions 
on the extent of the electorate, once numerous, are being removed, 
this process making it coincide more and more with the politically 
capable population of the state. 

94. Minority representation. In a direct democracy it is con- 
ceivable that the wishes of a minority, consisting of almost half 
the entire electorate, might be completely disregarded. To prevent 
this possible tyranny of the majority, a number of devices are in 
use, granting to minorities more or less share in authority. 

The systems of federal government and of local self-government 
are favorable to minorities, in that they allow local communities to 
adjust government to their own needs, and avoid the possible op- 
pression that uniform legislation might mean. Besides, in dividing 
a state into districts and subdistricts, with officials and represent- 
atives chosen separately by each, the chance that a minority .will 
control some places is much greater than would be the case if all 
officials were chosen on a general ticket.” In all states national 
legislatures are elected by districts, and within these areas smaller 
districts usually serve as the bases for the selection of local officials. 
By the process known as ''gerrymandering” the authority having 
the right to redistribute these districts often arranges them in 
such a way as to make it difficult for the minority to control any 
1 Dealey, The Development of the State, pp. 217-218. 
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of them ; or, by combining the minority voters in a few districts, 
give them fewer representatives than their strength really deserves. 
Because of unequal growth of population frequent changes in the 
distribution of districts is necessary, if, as is usually the case, 
population is the basis of representation. 

Within the districts, even when honestly and equally established, 
there are always minorities whose votes, cast for defeated candi- 
dates, are lost ; and various schemes of minority representation 
have been proposed, and in some cases put into practice. Some- 
times it is provided by law that certain boards or commissions 
shall contain members of both political parties, thus guaranteeing 
minority representation. In districts where more than one candi- 
date is to be elected, the plan of '' limited voting,” by which each 
voter is allowed fewer votes than there are places to be filled, results, 
unless the majority party is strong enough to divide its votes and 
still win, in the election of some minority members. P'rom 1867 
to 1885 this plan was tried in Pmgland, voters in places sending 
more than two membeis to Parliament being each allowed one vote 
less than the number of members to be chosen. In " cumulative 
voting each voter has as many votes as there are candidates to 
be elected, and may distribute them as he likes. In this way a 
minority, if it concentrates its votes on one candidate, has a good 
chance to secure his election. This method is in use in Illinois, 
where three members are chosen to the legislature from each dis- 
trict, and results in giving the minority about one third of the 
members. In "proportional representation” an attempt is made 
to represent the surplus votes that successful candidates often re- 
ceive. P'rom the candidate having the highest number of votes 
all above the majority neceasaty for election are talten a»ay “d 
added to the candidate indicated by the voters as their second 
choice, and so on until the proper number are elected. Until the 

entire vote is calculated it is, of course, impossible to tell who is 
elected. 

In Prussia a form of minority representation aiming to safe- 
guard the interests of the upper classes is in use. Voters are 
divided into three classes, not nuniei'ically, but according to wealth, 
each lepiesenting one third of the taxable property of the district; 
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and each class elects one third of the representatives or officials 
to which the district is entitled. A comparatively small number 
of wealthy men compose the first class ; a considerable number 
of vvell-to-do, the second; and the great majority of citizens the 
third. Hence a very small number elects one third of the officials, 
and a minority usually controls two thirds. In Berlin the first class 
contains " less than two per cent of the voters, the second class 
less than thirteen per cent, and the third eighty-six per cent.”i 
Naturally the lowest class is discontented and largely refrains from 
voting. In Belgium a somewhat similar system was in use until 
^ 9 ^ 3 , citizens having certain qualifications as to age, property, 
education, etc., being given either one or two supplementary votes. 

In England and America plurality is usually sufficient for election. 
Since in both these countries there are only two strong parties, 
hence usually two leading candidates, this convenient method 
works little hardship, although the successful candidate often re- 
ceives little more than one third of the total vote. In Europe, 
where party groups are numerous, absolute majority is ofteri 
required. In France, if, on the first ballot, no one receives a major- 
ify, another vote is taken two weeks later, and at this a plurality 
IS sufficient to elect. As a result numerous groups show their 
strength on ffie first ballot, hoping to win concessions from the 
leadmg candidates on the second. In Germany, if no candidate 
receives a majority, a new efection within two weeks decides 
between the two candidates that received the highest number of 
votes at the first election, the lot deciding in case of a tie. 

The peculiar arithmetical system by which presidential electors 
are^ distributed m the Hnjted Sfates, each commonwealth being 
entitled to as many as it has senators and representatives in Con- 
gress, thus giving an advantage to the small commonwealths be- 
cause of equal representation in the Senate ; and the custom of 
voting for presidential electors on a general ticket, so that, no 
matter how small the majority, the entire vote of a commonwealth . 
IS cast for one candidate, — make it possible for a president to be 
elected who receives a minority of the total popular vote. This 
has actually happened several times. 

Quoted in Wilson, The State, p. 295. 
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A modified form of minority representation is found in the 
attempt, formerly common, to represent separately the important 
classes, professions, or interests within the state. In the Middle 
Ages the three estates — clergy, nobility, and commons — re- 
ceived distinct representation, and the constitution of upper houses 
in some European states still shows survivals of class divisions. 
Landowners, churchmen, large taxpayers, representatives of army 
and navy, and men distinguished in science .or art are found in 
upper houses, and are chosen for the purpose of representing 
interests or classes rather than population or territorial divisions. 
In the United States the legal profession has wielded an influence 
in politics out of all proportion to its numerical strength. 
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95. The ordinary government. In its broadest sense the gov- 
ernment of a state includes the entire electorate in so far as it 
chooses representatives and officials or exercises direct legislation 
through initiative, referendum, or plebiscite. It also includes special 
conventions when legally assembled for constitution-amending or 
other purposes ; and, in actual practice, though largely unrecog- 
nized by law, political parties, with their caucuses, committees, 
and conventions, form important factors in government. However, 
all of these are infrequent or irregular in their action, and may be 
distinguished from the ordinaiy organs of government that are 
constantly in existence and that wield by far the greater part of 
state authority. 

These organs, whose structure and powers are outlined in the 
constitution of the state, express and put into execution the state’s 
will. Because of the extent of modern states in area and population, 
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and because of the wide range of interests with which their gov- 
ernments must deal, a large number of persons are^ included m 
government, and considerable distribution of power is necessary. 
The bases of classification that best serve as a framework for a 

•discussion of existing governments are ; r 

I The separation of potvers. According to the nature of tieii 
functions, organs of government are usually classified as legis- 
lative, executive, and judicial. Legislatures are concerned m the 
makino- of law ; executive officials, in the can-ying out of law ; 
and the judiciary, in deciding as to the application of law to partic- 
ular cases. While in theory these functions seem^ quite separate, 
in actual practice no clear-cut distinctions are possible Executive 
officials must exercise wide discretionary powers in administeimg 
law, and must deal with questions concerning which no law exists ; 
iudo-es in their decisions often create new law as well as admin- 
ister existing law. At the same time states differ widely in their 
attempts to separate these departments or to subordinate one to 
another, fundamental differences in organization resulting fiom 

their adjustment. 

2. The division of px>wers. According to the area over which 
oroans of government have jurisdiction, or according to the nature 
oAhe questions with which they deal, a division into central and 
local government is made ; and in the latter, several degrees of 
subdivision, such as colonial, commonwealth, district, rural, and 
city units, are found. Thus, in addition to a separation of govern- 
ment into legislative, executive, and judicial departments, a cross 
classification of these into central and various local organs is 
universal. The relation that local governments bear to the central 
organization; and the adjustment of legislative, executive, and 
judicial organs within each division and among the divisiohs, 
become important questions. For purposes of comparison a survey 
of existing governments, classified on the basis of their separation 
and division of powers, will be undertaken in succeeding chapters. 
It must be remembered, however, that the government of each 
state is ultimately a unit, the sum of all the organs included m 

and divisions forming the legal organization of 

the state and exercising its sovereignty. 
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96. Theory of the separation of powers. The theory of the 
separation of powers may be briefly stated as follows. The func- 
tions of government are legislative, executive, and judicial. These 
functions should be performed by diffeient bodies of peisons , 
each department should be limited to its own sphere of action,' 
and within that sphere should be independent and supreme. 
These principles were the logical outcome of the historic process 
by which government developed. At first all political powei was 
concentrated in the person of the chief or king, who was respon- 
sible to no one for his actions, and who was limited by no legal 
restraint. The evolution of the state was accompanied by exten- 
sive differentiation in government and by increasing political con- 
sciousness of the people, with corresponding participation on theii. 
part in government. In this process the authority of the moiiaich 
was distributed among various officials, and the people, at first 
aiming to limit governing power, finally conti oiled it. Accoidingly 
it was natural that the winning of democracy should be accom- 
panied by the belief that concentration of authority meant tyranny, 
and that only under a distribution of powers, safeguarded by checks 
and balances, was individual liberty possiblg. 

It is not surprising, then, that some form of the separation- 
of-powers theory usually accompanied democratic development. 
Based on his observations of Greek city states, Aristotle, referring 
to the departments of government, saicl,^ " the first of thesQ is the 
public assembly; the second, the officers of the .state . . . ; the 
third, the judicial department.” In the writings of Polybius,^ based 
on his study of the Roman republic, the excellence of its organ- 
ization was attributed to the system of constitutional checks and 
balances provided. In the Byzantine Empire an extensive dis- 
tinction was also made between military and civil organs of gov- 
ernment, and this separation has been accepted in modern states. 
The establishment of the Roman Empire, the aristocratic govern- 
ment of feudalism, and the rise of national states under absolute 
monarchs, again concentrating authority, crushed these principles ; 
and it was not until, as absolute monarchies declined, popular sov- 
ereignty demanded some constructive theory for its support that 

1 Politics, Pk. IV, cliap. xiv. ® History of Rom<?, Bk. VI. 
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the modern doctrine of the separation of powers took shape. 
Bodin urged that the prince should not administer justice in 
person, especially when deciding crimes against himself, and 
rulers began to leave to independent tribunals the ordinary admin- 
istration of justice. Locke and Montesquieu noted the differentia- 
tion of governing authority, and the latter,^ basing his reasoning 
upon what he considered to be the form of Knglish government, 
distinguished three powers — legislative, executive, and judicial — 
and urged the importance of intrusting each to a distinct and 
independent authority. 

While the separation of departments which Montesquieu ex- 
tolled did not actually exist in England and became even less 
distinct as time went on, and while differentiation of powers in 
continental states took a still different form, the general principles 
of the theory were adopted in the political thought of the day. 
They were incorporated into the written constitutions then being 
formed and have become political axioms. Blackstone, in his 
"Commentaries” (1765), states that the union of the powers of 
making and enforcing laws in the same man or body of men 
destroys liberty. In France the Constituent Assembly (1789) de- 
clared 2 that a country in which the separation of powers is not 
determined does not have a constitution. In the United States, 
where, in colonial times, a long contest between governor and 
assembly had emphasized the hostility of executive and legislature, 
the doctrine of separation of departments and of numerous checks 
and balances was especially welcome. In all states, depending upon 
their historic development, their existing conditions, and their im- 
itation of other states, a separation of departments, more or less 
complete, is found. 

97 . Separation of powers in modern states. The doctrine that 
individual liberty can be secured only through an extensive system 
of checks and balances was an article of political faith in the 
eighteenth century, and was carried to its gi'eatest extremes in the 
federal and commonwealth constitutions of the United States. 
More recently this theory has lost much of its former credit, 

1 Esprit des Lois, Bk. XI, chap. vi. 

2 Declaration des droits de rhomme et du citoyen, Art i6. 
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though it still lies at the basis of many political organizations. 
While subject to numerous exceptions, differing in different states, 
the policy of confining organs of government in general to the 
exercise of those powers assigned to them by this theory has 
been proved wise by experience. 

In modern states the position of the judiciaiy is probably most 
distinct and independent. Their tenure is usually sufficiently per- 
manent to remove them from the control of the body that selects 
them, whether it be electorate, legislature, or executive. Their 
functions are carefully limited and protected, and particular effort 
is made to keep them free from bias or extraneous influence. At 
the same time this separation is not complete. Except in the 
United States, where the Supreme Court is established ’ by the 
Constitution, courts may be created or destroyed by legislatures, 
and the influence, direct or indirect, of those who select the judges 
remains. Besides, in all states, legislatures and executive officials 
exercise functions that are judicial in nature, and the courts share 
in creating and executing law. Legislatures not only create the 
law that courts apply, but in deciding upon the qualifications of 
their members and in serving as courts of impeachment, as 
in France and the United States, or as final courts of appeal, as in 
England, they exercise powers properly judicial. The executive, in 
its power of pardon and in deciding many disputes arising in the 
course of administration, also shares in judicial authority. Courts 
perform executive functions in their right to repress interruption 
or prevent interference with their proceedings ; and the lower 
courts in the United States and the justices of the peace in Eng- 
land are important administrative as well as judicial tribunals. 
Courts exercise legislative functions in issuing injunctions, in ex- 
tending or i“estricting law by interpretation, and in applying equity 
or common law. In the United States, where courts may declare 
laws unconstitutional, the judiciary has practically a veto on 
legislation. 

The doctrine of separation of powers, in so far as it concerns the 
control of the judiciary over executive officials, has had a different 
application in Europe from that obtaining in England and the 
United States. In these latter states, whose development has been 
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parked by long contests against executive power, and whose, strong 
individualism has rebelled against extensive governmental author- 
ity, ^ officers of government, acting in their official capacity, are 
subject to the jurisdiction of the ordinary courts almost to the 
same degree as private citizens ; and their individual acts, except 
when of a political or contractual nature, may in many cases be 
amended, interpreted, or prevented by the courts. On the con- 
tinent, especially in France, a much wider scope is given to admin- 
istrative officials ; and their acts ar§ reviewed by special tribunals 
known as administrative courts, organized quite differently from 
the ordinary courts and not forming part of the regular judicial 
system. While claiming to rest on the principle of separation of 
powers, this executive independence actually results in consider- 
able limitation on civil liberty, since arbitrary acts may be per- 
formed with impunity by executive officials, no way of bringing 
them to account before the ordinary courts of law being posstblet 
The most important application of the doctrine of separation of 
powers IS m the relation existing between legislature and executive 
in modern states. As already indicated,^ governments may be 
classified as parliamentary and nonparliamentary. In the former 
legislative and executive powers are not separated. The cabinet, 
as a committee of the legislature, directs the making of those laws 
which, as heads of the various administrative departments, it ex- 
ecutes. It remains in office only as long as it is supported by a 
majority of the legislature, resigning when that support is lost. 
Hence the same body of men controls both legislation and ad- 
nainistiation, and the very opposite of separation of powers is the 
case. Even in Montesquieu s time this process of concentrating 
governing authority, though unrecognized by law, was well ad- 
vanced in England, and has since been adopted in France, Italy, 
and the majority of European states. In actual operation the Eno-- 
lish legislature sets bounds to its control over executive functions 
leaving the executive within its own field practically independ- 
ent. In France the legislature exercises its powers more exten- 
sively, making the executive almost completely dependent. The 
only experience that the United States has had with parliamentary 

^ See section So. 
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government was during the Confederation (1781-1789), when 
executive officers and courts were at the mercy of Congress. 

In nonparliamentary governments the executive, in its origin 
and tenure, is independent of the legislature, and within a certain 
sphere exercises functions with which the legislature cannot inter- 
fere. Such is the general system in the United States, the Ger- 
man Empire, and the American republics. In no state, however, 
is the separation complete. The law that the executive carries out 
is, of course, created by the legislature, and control over the 
military forces gives to the executive, especially in tim*e of war, 
large authority over the entire government. Besides, each depart- 
ment shares in functions belonging primarily to the other. The 
legislature, by its slrare in the appointing power, its right of 
impeachment, and its control over taxation and appropriations, 
exercises authority mainly administrative in nature. The executive, 
in its veto, its right to initiate legislation, either directly or by 
recommendation, and its power of issuing ordinances, independent 
of or supplementary to existing laws, shares in legislative authority. 
In Germany even less separation exists. The emperor, who, as 
federal executive, wields large and independent powers, also, as 
king of Prussia, shares in legislation. Through his appointed 
delegates in the upper house he may veto constitutional amend- 
ments, pi'event undesired changes in army, navy, or finance 
regulations, and initiate any legislation he chooses. 

The general relation of the departments in the leading modern 
states may be summed up as follows : ^ In the United States the 
executive is almost entirely independent of the legislature, but is, 
in many cases, subject to the control of the courts. In lAance the 
executive is subject to the control of the legislature, but is almost 
entirely independent of the courts. In Germany the executive 
authority is independent of the legislature and, to a large extent, 
also of the courts. In England the executive is subject to the 
control of the legislature and in many cases also of the courts. 

98 . Criticism of separation of powers. The general doctrine 
of the separation of powers contains valuable political prin- 
ciples. In government, as in all highly developed organizations, 
1 Goodrxow, Comparative Administrative Law, Vol.J, p. 37. 
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differentiation of function and division of labor are essential. Dif- 
ferent requisites are demanded for different duties, and efficiency is 
secured by specialization. It is therefore desirable that legislative, 
executive, and judicial functions should in general be exercised 
by separate organs, and that within these further subdivisions be 
made. All states agree in giving to the judiciary a certain inde- 
pendence in tenure and in action^ but no such consensus exists as 
to the proper relation of legislature and executive. English writers 
praise the harmony in government and the prompt response 
to public opinion secured by the cabinet system, while American 
writers emphasize the advantages of an independent executive. 
Their relative merits depend largely upon political traditions and 
existing conditions in each state. 

In assuming that extensive separation of powers is essential to 
liberty, and that each department, limited to its own functions, 
should be independent of other organs within that sphere, the 
doctrine breaks down. That individual liberty is possible without 
separation of powers the present government of England suffi- 
ciently attests. In a democratic state concentration of authority 
in the hands of the organ most directly representing the people 
may secure greater liberty than divided powers granted to inde- 
pendent and irresponsible organs. In fact, a pure democracy pre- 
supposes complete concentration of all authority in the hands of 
the electorate, and checks and balances usually secure a consider- 
able degree of minority control. Any attempt at complete separa- 
tion of functions must fail. As the preceding section shows, each 
organ participates in the duties of the others, the same organ at 
different times exercising legislative, executive, and judicial powers. 
Beyond a certain degree separation of powers leads to troublesome 
deadlocks, and complete separation is impossible, not merely in 
practical application, but even in theory. 

An examination of existing governments, taking into consider- 
ation their actual working and those institutions that have grown 
up outside the formal constitution of the state, shows their essen- 
tial similarity. The government of each state is a unit, being in 
Its entirety the legal organization of the state. Its functions are 
twofold. It must formulate the staters will and put that will into 
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execution. All governments, regardless of their form, are limited 
to these two functions, — the judiciary, instead of being a separate 
department, sharing sometimes in creating, sometimes in enforc- 
ing Jaw. However distinct the functions of government may be, 
no such clear separation may be made among the organs exer- 
cising these functions. More or less differentiated organs develop, 
especially in democratic states, and secondary functions, delegated 
to somewhat independent organs, make government increasingly 
complex. E'er example, the will of the state concerning different 
matters may be expressed by : ^ 

1. The constitution-making organ, which expresses the will of 
the state as to the form of governmental organization and the 
fundamental rights of the individual. 

2. Legislatures, which express the will of the state in most cases 
where it has not been expressed in the constitution. 

_ 3. Executive authorities, either as a result of constitutional pro- 
vision or of powers delegated by legislatures, in issuing ordinances 
express the will of the state concerning details not provided for by 
legislatures. 

Similarly, the following authorities are engaged in the execution 
of state will : 

1. Judicial authorities, which, in case of controversy, apply the 
law in concrete cases. 

2. Executive authorities, which have general supervision over 
the execution of state will, 

3. Administrative authorities, which are concerned with the 
scientific, technical, and commercial activities of the goveimment. 

If, then, the government of each state is a unit, engaged in ex- 
pressing and executing the will of that state, a certain degree of 
harmony among the various organs, no matter how extensively 
differentiated, is essential. The legally expressed will must be put 
into effect. Obviously the formulation of law is both antecedent 
and superior to its execution, and all states, if their government is 
to be efficient, must provij^, some means of securing unity of 
action among the various organs, and of subordinating organs 
engaged in executing law to those that create it. The system of 
^ Goodnow, Politics and Administration, pp. 16, 17. 
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parliamentary government, in which executive is legally subordi- 
. nated to legislature, has proved efficient. in some states. In the 
United States, where separation of powers has been pushed to an 
extreme dangerous to the unity of governmental action, political 
parties have arisen, powerful in organization, binding together all 
the departments of government. In controlling the election of 
both those bodies that express and those that administer the state’s 
will, and in determining general political policy, parties secure 
that harmony which successful government demands, and are 
receiving increasing legal i ecognition as a part of the formal 
governmental system. 

There must, then, be harmony between the expression and the 
execution of the state’s will ; ^ and in democratic states the organs 
that express this will, or make law, must have some control over 
the organs that execute such will or law. This control may be found 
either in the formal government or outside, in the political parties. 
If, however, such control is extended beyond the limit needed to 
secure orderly and harmonious government, administration becomes 
inefficient and expression of the real will of the state is made diffi- 
cult. Within the general control exercised by legislature or political 
parties, sound policy demands a sphere of independent action for 
executive, and especially for judicial, officials. Such is the general 
theory of the separation of powers in present political thought. 

99. Division of powers. States not only distinguish the func- 
tions of expressmg and of executing their wills, but they also 
realize that certain interests are of general nature, affecting the 
entire state, and that others are of local concern, best dealt with 
by smaller units. Hence a division of the organs of government 
into central and local bodies is found. As previously indicated,^ 
the fundamental classification of state organization on this basis is 
into unitary and federal governments. In unitary governments all 
the local units are creatures of the national government, and their 
existence and their powers may be modified or destroyed at 
Its pleasure. In federations the component commonwealths are 
created and their powers outlined by the constitution of the state, 
and neither federal government nor commonwealth governments 

1 Goodnow, Politics and Administration, pp. 36-38. « See section 79. 
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may legally modify^ destroy, or encroach upon the* -other. Within 

, ^ e'\^^^r, are several degrees of local units,, 

legally subordinate to their respective' commonwealths, being 
created either by their constitutions or by their legislatures. . Eveiy 
state thus possesses a central or national government ; federal 
states have commonwealth governments, dividing with the central 
government the fundamental authority of the state j and all states 
have a series of local governments exercising powers delegated to 
them by the superior government that creates them. 

In spite of minor differences a general similarity in the func- 
tions exercised in modern states by the various governmental units 
may be noted. The central government invariably controls rela- 
tions with other states and questions of general policy, — foreign 
affairs, war and peace, national finance, and internal affairs affect- 
ing general welfare lying within its proper scope. To the divisions 
of government are generally left the relations of the state to its 
citizens, and the dealings of man with man, especially in questions 
of detailed administration. The larger units regulate business, 
property, criminal law, education, and such matters, while the 
smallest units are concerned with public order, local transportation, 
streets, water, lighting, and similar interests. 

The relations existing between central and local government 
open up some of the most important problems in political science. 
The principle of local self-government, upon which modern de- 
mocracies are based, requires that local units be granted a fair 
degree of independence. At the sarne time, to maintain that unity 
necessary for efficient government, a certain control must be ex- 
ercised by the central government over all local units, especially 
since, besides being local communities dealing with questions of 
local concern, they are administrative districts of the larger units 
and act as their agents. To combine local independence and cen- 
tral control two general methods have been developed.^ The cen- 
tral government may control legislation, leaving administration 
largely in the hands of local officials j or the central government 
may delegate considerable legislative authority to local governments, 
while retaining a direct supervision over administration, 

1 Goodnow, Politics and Administration, chap, iii, 
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The former system, that of legislative centralization and ad- 
ministrative decentralization, is characteristic of England and the 
X-Jnitcci St3.tcs* Dct3.ilcci l3,ws 3.rc p3.ssccl by the centrs.! legislatures 
and little scope is left for the expression of local will. At the same 
time, administration, both of local affairs and of those things in 
which the local unit acts as an agent for the state, is in the hands 
of local officials over whom the central government exercises little 
control. This system is in keeping with the English and American 
idea of legislative supremacy, but results not only in constant state 
interference in local affairs, but also in nonenfofeement of state 
laws in communities where those laws are unpopular, since 
enforcement is at the mercy of local officials. 

The system of legislative decentralization and administrative 
centralization prevails in France and Germany. Local commun- 
ities enjoy greater freedom in expressing the local will,, central 
legislatures granting wide powers in general terms. On the other 
hand, local officials are seldom made agents for the execution of 
state laws ; and even in carrying out distinctly local policies, cen- 
trally appointed officials have large powers, often practically nullify- 
ing the will of the local community. This system is in accordance 
with the continental idea of subordinating the legislature and of 
granting wide discretionary powers to administrative officials. 

Both of these systems have obvious defects. Administrative 
decentralization sacrifices the interests of the state in making 
difficult the execution of state will in case of conflict between state 
and local community. Legislative decentralization sacrifices the 
interests of the local community in making insufficient provision 
foi the execution by local agents of the local will. Accordingly a 
strong tendency toward compromise is evident. England and the 
United States are centralizing their administrative systems and are 
granting larger powers of self-government to local units. In the 
United States special legislation relative to localities has been for- 
bidden, and a growing belief is manifest that local units should 
be protected by commonwealth constitutions against the common- 
wealth legislatures. Especially in cities, the recent tendency to 
form party lines on municipal issues is breaking down the central- 
izing influence of the national political parties. On the continent 
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efforts are being made to undo the highly centralized administra- 
tion by creating local corporations with power to choose their own 
officials. The fact that, on the continent, parties are less strong 
and inteifere less in local politics makes a successful solution of 
this question less difficult. 

In general, states whose administration is centralized are more 
or less bureaucratic} That is, their governments are composed of 
specially trained officials who give their entire time to public serv- 
ice, whose tenure is fairly permanent, and whose interests are dif- 
ferent from those of the mass of the population. In such states 
government service is a profession, with its own discipline and 
solidarity, and the official class is responsible to superior officers 
of the same class rather than to public opinion. Rome ‘under 
the Empire, Prussia in the eighteenth century, and France under 
Napoleon were good examples of bureaucratic organization, while 
Russia and Prussia in modern Europe show the strongest evidences 
of the same organization and spirit. 

This centralized system has the merits of efficiency and econ- 
omy, its public officials usually being able, well-trained, and experi- 
enced. The chief dangers lie in its emphasis on form and routine 
and its disregard of public opinion. Hence the ordinary citizens 
receive little political education, and cannot be expected to take a 
patriotic and loyal interest in affairs concerning which they are 
ignorant and over which they exercise little authority. 

On the other hand, decentralized administration is usually more 
responsive to popular will. Its officials are drawn at intervals from 
the rank and file of the population, serve often without pay, and 
at the expiration of their short terms of service return to private 
life. No official class, distinct from the remainder of the popu- 
lation, is formed ; and governing officials, constantly influenced by 
public opinion, are subject to the control of popularly chosen rep- 
resentative bodies rather than to that of superior administrative 
officers. This system, while sacrificing efficiency and economy, 
secures political education and widespread interest in public affairs 

Along" the line of this distinction between bureaucratic and 
popular administration, which in the last analysis is mainly one of 

^ Garner, Introduction to Political Science, pp. ip7--2oo. 
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spirit and not of form, present tendencies also point toward a com- 
promise. Modern states aim to combine the practical skill of a 
specially trained, permanent administrative service with the polit- 
ical intelligence and stability that result from self-government and 
popular control. The creation of law in accordance with intelligent 
public opinion and the administration of law by specially trafned 
officials seem to be the proper adjustment. 
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100. structure of legislatures. The gradual process by which 
deliberate creation of law became a political function, and the 
transfer of this power from autocratic ralers, supported by groups 
of nobility and clergy, to representative bodies including all classes, 
has already been indicated.^ A survey of these legislative bodies 
in modern states now demands consideration. 

Lawmaking organs are concerned with deliberation and discus- 
sion, with the balancing of policies and the compromising of 
conflicting motives. It is therefore essential that they include a 
large number of persons, represent all important sections, inter- 
ests, and classes, and derive their authority ultimately from the 
mass of the people. Since the gain in breadth of view, resulting 
from large numbers, is offset by increasing unwieldiness, as size 

1 See sections 34, 59. 
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increases, some compromise as to numbers must be made. Modern 
states find bodies consisting of seveial bundled men the most 

satisfactory adjustment. , . , . , 

In addition to their large size, modern legislative bodies secure 

further deliberation and caution by a sepaiation into two houses, 
forming what is called a bidX'iHCj'txl legislatuie. Thiis system oiig- 
inated rather accidentally in England. To the usual council of 
higher nobility and clergy, forming the advisers of the king, dele- 
gates from the shires and boroughs, representing the lesser nobility 
and the common people, were added. Smce the lesser clergy, 
meeting separately in their convocation, *were not included in 
this body, a natural grouping of the gieat nobles and clergy into 
one House, and of the lesser nobles and burgesses into another, 
took place.’ As England became increasingly industrial and com- 
mercial, the king was compelled to rely more and more on the 
support of this latter body for financial aid, and, its authority 
correspondingly increasing, transferred the balance of power, dur- 
ing the sixteenth and seventeenth centuries, from the Lords to 

the Commons. 

Because of this historic development, — the British upper house 
being an aristocratic institution, — the idea prevailed, about the 
beginning of the nineteenth centmy, that popular sovereignty 
demanded a single House, responsible cliiectly to the people. The 
United States under the Confederation tried the experiment of a 
single House, and a similar plan was deliberately adopted by the 
Constituent Assembly in France {1791) and again in the second 
French Republic The unsuccessful Ciciman pailiament 

of 1848 consisted of a single Hou.se j several Ameiican common- 
wealths ^ have , tried this method, and it still survives in the 
kingdom of Greece and in the Central Amei ican republics. 

At present all the important states have a legislative body of 
two chambers. In some cases, as in the United States and Ger- 
many, it is the historic result of a compromise between confederate 
and national interests in most I^.-un.)p6tin states it is <1 compromise 
between the former authority of the n<,)l)ility and the growing de- 
mand &r popular govcaiinient *, in other states, as in h ranee, the 

1 Georda, Pcniisylvania (i79o)» Vermont (1S36); 
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South American republics,' and Japan, it has been deliberately 
adopted because of its advantages. These may be stated as follows : 

1. It secures deliberation and caution and gives better balance 
and more carefully analyzed and digested legislation. A single 
House is in danger of being rash and one-sided, swayed by emotion, 
or passion, satisfied with incomplete and hasty generalizations. 
Between two houses there is likely to be healthy rivalry, causing 
each to subject the measures of the other to careful scrutiny, and 
resulting in more careful analysis of principles than would be the 
case if the contest were between a majority and a minority in a 
single House only. 

2. It inakes possible a more correct interpretation of general 
will. A single House, especially if all its members are elected at 
one time, is in danger of growing out of sympathy with popular 
opinion before its term expires. Two houses, chosen at different 
times or for different terms, may remedy this defect, at the same 
time secunng that balance of conservatism and radicalism that 
results in real progress. 

3. It maintains the independence of the executive. In modern 
dfemocracies a single House, feeling that it represented popular 
will, would tend to subject the executive to its control, thus de- 
stroying that separation between legislation and administration 
that good government demands. Two houses, checking each other 
give greater freedom to the executive, and in the long mn secure 
the best interests of both departments. 

Against these advantages it may be urged that the bicameral 
system is a transitional stage in political development ; and that, as 
ideas of confederacy and class spirit are replaced by national de- 
mocracy, a single organ, composed and proceeding in such a way as 
to represent the real wishes of the people, would be the logical law- 
making body. For effective representation, harmonious coopera- 
tion, timely concession, and apt adjustment, "a common discussion 
in one broadly representative Chamber must surpass in value any 
series of discussions conducted first by persons having exclusively 
one order of interests and afterwards by those having exclusively 
another order.” 1 ^ 


1 Amos, The Science of Politics, p. 245. 
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101. Compositioa of upper houses. The upper houses of modern 

states exhibit considerable diversity in structure and usually con- 
tain _ important survivals of past historic development. In the 
qualifications and methods of choice of their members they often 
=.now traces of the class control that preceded modern democracy ; 
and m the basis of their representation, especially in federations’ 
they indicate the^ historic units by whose combination the state was 
termed. As distinguished from the lower houses, which are usually 
chosen directly and are representative of the people according to 
numbers, the upper houses are chosen indirectly, and in many 
cases represent the local governmental organizations. 

The composition of upper houses is based on the principles 
0 eredity, appointment, election, or a combination of these. In 
England, Prussia, Austria, Hungary, Spain, and Italy a greater or 
less proportion of the members hold their office by hereditary 
right. In several of these states a small number of church officials 
also hold seats by virtue of their office. Appointment is used to a 
considerable degree on the continent, is ordinarily controlled, by 
Ac executive, and the offices thus filled are held for a life term. 
Election, either direct or indirect, is used in the United States 
the other American republics, and in France, Belgium and the 
commonwealth of Australia. To avoid making the upp’er house 
w en elective, a duplication of the lower, several methods are in 
use. Sometimes a different basis of representation is taken ■ in- 
direct election is the usual method of choice, and, by a difference 

in the length of terms or by partial renewal, additional variation is 
secured. 

The composition of the upper houses in several important states 
may be viewed more specifically. 

_ I. England. The English House of Lords consists (1914) of 
SIX hundred and thffty members. These include two archbilops 
and twenty-four bishops of the established church, holding seats 
by virtue of their ecclesiastical office. Sixteen are Scotch peers 
e ected by Ae whole body of Scotch peers from their own number’ 

existence of the Parliament for 

_hich they are chosen. Twenty-eight are Irish peers, chosen for 

life by the entire body of Irish oeer^ pAnr or/^ « * 4. • • 

^ xi&xi peeis. 1 oui are eminent jurists, 
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appointed for life by the crown to supply legal knowledge when 
the House sits as a court. The remainder are English peers, whose 
seats are hereditary. Additional .members may be appointed by 
the crown, their seats also becoming hereditary. Members of 
the House of Lords must be male British subjects twenty-one 
years of age. 

2. France. The French Senate consists of three hundred mem- 
bers. These are distributed among the departments into which 
France is divided, roughly in proportion to their population, the 
number chosen from each ranging from one to teri. In addition, 
the territory of Belfort, each of the three departments of Algeria, 
and several of the colonies arc represented by one senator each. 
They are elected indirectly by bodies composed of {a) delegates 
chosen by the municipal council of each commune in proportion 
to its population, and of {b) the senators, deputies, councilors- 
general, and district councilors of the department. In 1875 the 
two chambers elected seventy-five senators for life, but the Senate 
Bill of 1884 provided that, as these seats became vacant, they 
should be filled by regular election, the department having the 
right to the vacant seat to be determined by lot. Senators are 
elected for nine years, changing by thirds, and the qualifications 
are French -citizenship, the attainment of the fortieth year, and 
the possession of full civil and political rights. 

3. Germajiy. The German Bundesrath, or Federal Council, 
consists of sixty-one members. These are distributed by the con- 
stitution among the commonwealths composing the Empire, — 
Prussia having seventeen, Bavaria six, Saxony four, and so on, 
the greater number having but one representative each. With the 
exception of Bavaria, whose representation was increased when 
she entered the present federation, this allotment is that which 
obtained in the confederation established by the Vienna Acts of 
1815. Alsace-Lorraine is represented by three members controlled 
by Prussia. The members of the Bundesrath ai'e appointed by 
the governments of their respective commonwealths, thaf is, by 
the twenty-two princely executives and the senates of the three 
free cities. Each commonwealth is left free to determine the 
qualifications and term of office of its own representatives. 
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4. The United States. The United States Senate consists 
(1914) of ninety-six members, two from each commonwealth. 
The Constitution provides that each commonwealth shall have 
equal representation in the Senate, and attempts to secure this 
survival of confederatism against ordinary process of amendment.^ 
Under the Seventeenth Amendment to the Constitution, ratified 
in 1913, members are chosen by direct popular election. The 
term is six years, changing by thirds, and senators must be thirty 
years of age, citizens of the United States for nine years, and 
residents of the commonwealth from which they are chosen. 

102. Composition of lower houses. In contrast to the diversity 
in method of choice and in basis of representation that is found in 
upper legislative chambers, modern states are in substantial har- 
mony concerning the composition of their lower houses. These 
bodies, coming into power as the result of the democratic develop- 
ment of the past century, contain few historic remnants, and show 
practical agreement on the following points : 

1. Their source is derived from a suffrage nearly universal. 
Subject to certain qualifications, previously considered, ^ modern 
states extend the right of choosing representatives, and of eligi- 
bility to membership in the lower chamber, to a large number of 
citizens. 

2. The distribution of representation is according to population. 
While some regard is paid to local governmental divisions, and 
while varying rates of increase in population prevent exact or 
permanent apportionment, these are mere modifications that do 
not affect the principle of proportionality. 

3.SRepresentatives are chosen on district ticket. Election by 
general ticket has been tried, but it subordinates the voter too 
completely to the party machinery and destroys the representation 
of minorities. 

4. Direct election is the method of choice. There is a general 
feeling that ilo intermediate body should separate the holders of 
suffrage and their representatives in the lower chamber. 

5. Ordinarily a plurality elects. While in several European 
states an absolute > majority is required for election on the first 

1 United States Constitution, Article V. ^ See section 91. 
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ballot, such a principle, if universal, would be inconvenient and 
often impossible. 

A more detailed view of the composition of the lower house in 
several important states follows. 

1. England. The English House of Commons consists (1914) 
of six hundred and seventy members, representing county, borough, 
and University constituencies in England and Wales, Scotland, and 
Ireland. These are divided into election districts, averaging about 
sixty thousand inhabitants each, and each sends one member to 
Parliament. The University constituencies, sending nine men, 
average only five thousand electors each. Members of the House 
of Commons need not be residents of the district that they 
represent, the English principle being that each member repre- 
sents the whole Empire. The term is five years, unless Parlia- 
ment is previously dissolved, and a member cannot resign. He 
may, however, ’ be appointed to one of several sinecure offices, 
acceptance of which vacates his seat. . 

2. France. The French Chamber of Deputies consists (1914) 
of five hundred and ninety-seven members. Each of the three hun- 
dred and sixty-two arrondissements^ or districts, into which P ranee 1 
is divided sends at least one deputy ; and if its population is in 
excess of a hundred thousand, it is divided into two or more con- 
stituencies. In addition, six seats are allotted to Algeria and ten 
are distributed among the various colonies. Several times since 
the establishment of the present republic the deputies of an entire 
department have been chosen on the general ticket, or serntm de 
liste ; the present district system, or scrutm d'arrondissement^ 
has been in operation since 1889. Deputies must be twenty-five 
years of age and qualified voters, and each candidate may stand 
for one district only. The term of office is four years. 

3. Germa?zy. The Gtrcadiii Reichstag consists (1914) of 397 
members, chosen in single election districts created by imperial 
law. These originally contained about one hundred thousand inhab- 
itants each ; at present they average about 160,000 each, but since 
no redistribution has taken place they have become very unequal 
in population. This is particularly true of the large cities, whose 
growth has been rapid during the past quarter century, Berlin, 
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with a population of two millions, sending only six members. Each 
of the commonwealths composing the Empire sends at least one 
member regardless of its population ; of the larger commonwealths 
Wurttemberg sends seventeen, Saxony twenty-three, Bavaria forty- 
eight, and Prussia two hundred and thirty-six. The term is five 
years, and qualified voters are eligible in any district, the theory 
being that each member represents the entire German people. 

4. The United States. The House of Representatives consists 
(1914) of four hundred and thirty-five members, representing 
the people of the United States according to the population of 
their respective commonwealths. Each commonwealth is entitled 
to at least one representative, and, on the basis of the census of 
1910, each commonwealth is given one member for every 211,- 
877 inhabitants ; if its population exceeds by a large fraction an 
even number of times that many inhabitants, it is given an ad- 
ditional representative. By Act of Congress a redistribution of 
seats among the several commonwealths is made after each 
decennial census, and every commonwealth is divided by its legis- 
lature into districts, sending one representative each. It sometimes 
happens that one or more representatives are chosen " at larg-e ” 
by the voters of an entire commonwealth, pending a redistribution 
of districts. At present five commonwealths send one representative 
each, while New York is entitled to forty-three. The territories 
and colonies of the United States are represented by delegates who 
may share in discussion but may not vote. Representatives must 
be twenty-five years of age, citizens of the United States for seven 
years, and residents in the commonwealths from which they are 
chosen. The term is two years, 

103. Comparative power of the two houses. In the general 
process of. lawmaking the theory that the houses are equal and 
coordinate prevails. Either House may originate a bill or propose 
amendments, and the consent of both houses is necessary both 
for amendment and for the final adoption of a measure. The one 
exception to this parity of powers gives to the lower house in some 
states a greater control over the raising and spending of money. 
This distinction arose in the English Parliament during the four- 
teenth century, when the members of the upper house were largely 
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exempt from taxation, and the representatives of those who paid 
the taxes were naturally regarded as having the power to vote 
taxes and expenditures. In several other states a similar distinc- . 
tion has been adopted, partly in imitation of the English system, 
partly to avoid danger of deadlock on a question so important as 
that of revenue and expenditure, and partly because of the idea 
that the lower house, more directly and proportionately represent- 
ing the people, should be intrusted with this power. While the 
British House of Lords may not originate, amend, or reject a 
money bill, the upper houses in Prussia and the Netherlands may 
reject, though forbidden to originate or amend. The United 
States Senate is forbidden to originate bills for raising revenue, 
but uses its power to amend or reject so freely that it has prac- 
tically full power. In Switzerland and Germany the two houses 
are legally equal in dealing with money bills ; and if the two 
houses in Austria fail to agree on financial measures, the lower 
sum voted is to be considered as adopted. 

Though otherwise equal in theory, the two houses show in actual 
practice considerable difference in authority. The growth of democ- 
racy has shifted the balance of power from the upper houses, with 
their survivals of heredity and class rule, to the lower houses, more 
closely representing the interests of the masses. Especially in 
states having a parliamentary form of government is this develop- 
ment marked. If the administration is responsible to the people 
through their elected representatives, added weight is given to the 
lower house in case of contest wdth the upper. In France, Italy, 
Spain, and the majority of European states upper houses are 
comparatively weak; and in England the House of Lords, if it 
oppose the House of Commons on a point concerning which the 
people have definitely expressed their opinion, must yield. A bill 
passed by the Commons three times within two years is law, despite 
the Lords’ veto. In the German Empire and the United States 
the power of the upper houses is exceptional. The control of the 
United States Senate over treaties and appointments, its longer 
term and more select membership, and its historic traditions as 
representing the commonwealths have given it a prestige and 
power even greater than that of the House of Representatives. 
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The German «€*epresenting the sovereignties of the 

component units of the Empire, occupies an even higher position. 

In states where one House is not sufficiently powerful to force 
the other to yield, clanger of deadlock is usually averted by th« 
control. which political parties exercise over both houses, or by a 
system of conference committees, composed of members of each 
House, whose duty it is to arrange compromises. In the constitu- 
tion of the Australian commonwealth, where considerable difficulty 
has been caused by serious disagreement between the houses, the 
governor-general is authorized to dissolve both houses if the Senate 
persistently refuses to pass a bill submitted by the House ; and in 
case the deadlock remains after the new election, a joint session is 
held and a majority vote considered final. 

104:. Internal organization. Legislative bodies usually deter- 
mine their own internal organization, though in some cases this 
is partially provided for ifi the constitution. For instance, presid- 
ing officers are usually elected by the houses, but the vice president 
presides over the United States Senate ; the chancellor, appointed 
by the emperor, presides over the German Bimdesrath ; and in 
the English House of Lords the lord chancellor, a member of 
the ministry and somietimes a commoner, presides. Most lower 
houses elect their own officials. Similarly, each House is usually 
allowed to judge of the qualifications of its members, although in 
England this authority has been delegt^ited to the courts. 

In the United States members of the legislature are not allowed 
to hold any federal executive or judicial office. In England and 
France, while the holders of certain offices are excluded from the 
legislature, and while appointment to office of any sort unseats a 
representative, he may, if reelected after appointment, hold both 
offices. Obviously this does not apply to the English ITouse of 
Lords. In the German lower house also a member may hold 
another office, if reelected subsequent to his appointment ; while 
the members of the upper house, acting under the appointment of 
their commonwealths, are not affected by holding other office. In 
the United States the heads of administration are excluded by law 
from membership in the legislature, and by custom from appearing 
or speaking before that body ; in England, Germany, and France 
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the heads of departments are regularly members of the legis- 
lature, and in England and France are the responsible leaders 
of the majority party. 

. The size of modern legislative bodies and.the volume of business 
with which they must deal, necessitate some division of labor. This 
is secured by means of a system of committees, which act as units 
in practically rejecting the greater part of proposed legislation, and 
in shaping the remainder for final consideration by the entire body. 
Since the actual work of legislation is largely in the hands of these 
committees, their composition becomes a matter of importance. In 
the United States, where this system has been most fully devel- 
oped, the Senate elects its committees, though in practice the slate 
is prearranged by the party leaders. The committees of the House 
of Representatives, formerly appointed by the Speaker, are now 
elected by the ITouse as the result of party caucuses.^ In England 
the real committee is the cabinet, which shapes all legislation of 
importance. In France, except for matters of finance which are 
controlled by special standing committees chosen for one year by 
each ITouse, the following peculiar system is in use. The members 
of each House are divided by lot monthly into buremcx, of which 
there are nine in the Senate and eleven in the Chamber of Depu- 
ties. From these are elected, each bureau contributing its member 
or members, special committees for almost every bill presented. 
The German Bundesrath has standing committees, some^of which 
are permanent commissions remaining in session all the year. Of 
these the emperot appoints two ; one is composed partly by appoint- 
ment, partly by election ; and the remainder are elected by the Btm- 
desrath. The Reichstag has no standing committees, but divides 
itself each session by lot into seven sections.'' These choose* 
from time to time the necessary committees, each section desig- 
nating its quota. 

In the actual working of committees considerable difference is 
found. Committees play little part in revision in Germany ; 

1 On March 19, 1910, the House voted that the Committee on Rules, the most 
powerful of its committees, should be elected by the House, and tliat the Speaker 
should not be a member. What effect this will have on the Speaker’s power it is 
as yet impossible to determine. 
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important bills are sometimes not even referred to them. In France, 
where the legislature is all-powerful, and where the committees 
usually insist on revising the bills submitted to them, the method 
of choosing the committees often results in forcing a majority bill 
to run the gantlet of a hostile committee. The preponderance of 
the cabinet prevents powerful confmittees in England, while in 
the United States the party system makes committees of great im- 
portance. 

On the subject of pay of members there is considerable difference 
of opinion. The United States by constitutional law, and France by 
statute, provide for salaried representation. A law for the payment 
of small salaries to members of the German Reichstag was passed in 
1906, and a law for the payment of members of the English House 
of Commons was passed in 1911.. On the one hand it is urged 
that moderate salaries will secure a better class of legislators, since 
men of intelligence, whether rich or not, will be able to serve, and 
that salaries remove the temptation to employ questionable means 
for gaining a livelihood when in state service. At the same time, 
any salary is likely to be sought by persons poorly qualified, and it 
does not necessarily remove the temptation to dishonesty. Those 
favoring unpaid service claim that it secures a better and more 
independent class of legislators, men of independent means usually 
being of superior intelligence and ability, and not likely to be 
tempted to use office for personal gain. It must be remembered, 
however, that the possession of wealth is not a sure test of ability, 
and that men of wealth are often most desirous for more wealth, 
and hence easily tempted to illicit means of gain. 

It is a general principle of constitutional law and of custom that 
members of the legislature are free from arrest during the session. 
This is not absolute, since in England and the United States 
members may be arrested if charged with an indictable offense ; in 
L ranee and Germany, if taken in the commission of the misdemeanor 
or crime, or, with the consent of the chamber to which they belong, 
at any time. This latter provision makes it possible for the cham- 
ber to protect offenders, or to persecute members, by permitting 
their arrest for party reasons. Freedom of speech is also guaran- 
teed, members being responsible only to the House to which they 
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belong for statements made in debate. Germany and France at- 
tempt to add to this privilege special restrictions against insult to 
members of the legislature by persons outside that body. 

105. Method of procedure. Just as legislative bodies find certain 
internal organization necessary for efficient action, so certain modes 
of procedure, determined either by constitutional law or by legis- 
latures themselves, are universal. In assembly and adjournment 
considerable variation is found. 

The United States Congress must assemble annually, and may 
be called in special session by the president. Joint agreement of 
the two houses is necessary for adjournment. In case of disagree- 
ment as to time of adjournment the executive may decide, and 
each House may adjourn separately for three days. The executive 
has no power of dissolution, nothing but the expiration of the term 
of its members destroying the legislature. 

The English Parliament must assemble once in three years, but 
since appropriations are voted for a single year, annual sessions are 
held. Parliament is summoned by the crown, acting, however, on 
the advice of the prime minister, and adjournment for a short time 
may be undertaken by either House. The dissolution of Parliament 
may take place either by the expiration of the five-year term of 
its members, or by an order of the crown compelling new elec- 
tions. This latter method is used at the request of the prime 
minister, if, when his cabinet is no longer supported by a majority 
in the House of Commons, he wishes an appeal to be made to the 
electorate to determine its will. The average length of a Parliament 
is about four years. 

In Germany the legislature is assembled, adjourned, and dissolved 
by the emperor. There are, however, certain legal restrictions on 
the use of these powers. The legislature must assemble annually ; 
if the Reichstag is dissolved, new elections must be held in sixty 
days, and the new body must assemble in ninety days. Besides, 
the consent of the upper house is necessary for the dissolution of 
the lower, and the upper house must be assembled at the request 
of one third of ifs members. 

The French legislature must meet annually and remain in ses- 
sion at least five months, and the president must call extra sessions 
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if demanded by a majority of each Chamber. Either House may 
adjourn for short periods, but the session must close for both 
houses at the same time. The president may adjourn the legis- 
lature, but not for a longer time than one month, nor more than 
once in a session. ' The president, with the consent 5f the Senate, 
acting through his ministers, who are responsible to the Chamber 
of Deputies, may dissolve the legislature. The consent of both 
chambers is thus practically required for their dissolution. 

Publicity of procedure is required, either by law or by custom, in 
all these bodies except the German Bimdesrath, In it alone are 
members obliged to follow the instructions of their constituents. 
While representatives usually consider the wishes and look out for 
the interests of those whom they represent, the general principle of 
uninstructed representation characterizes modern legislatures. The 
instructed representation of the Bnndesrath compels the members 
of each commonwealth to vote as a unit, while in the other bodies 
each member votes as he sees fit. This condition in Germany 
represents a survival of confederation. 

The quorum, or number of members whose presence is required 
to legalize legislative action, is fixed by the constitution for the 
German Reichstag and for both houses in the United States ; in 
the other chambers it is left to the determination of each House. 
In both houses of the legislatures of France and the United States 
and in the German Reichstag of the members is neces- 

sary for a quorum. The position of .the cabinet, representing the 
majority party and directing the process of legislation, makes a 
majority quorum unnecessary in England; consequently three 
members of the House of Lords and forty members of the House 
of Commons are sufficient to conduct business. The peculiar 
character of the German Bimdesrathdis^o makes a majority quorum 
needless. It might, in fact, be dangerous if the commonwealths, 
by refusing to send representatives, could prevent imperial legis- 
lation ; hence the presence of the imperial chancellor, or his sub- 
stitute, at a regularly called meeting is deemed sufficient. 

law making bodies find it necessary to draw up certain rules 
of procedure. The purpose of these rules is to prevent undue haste 
or ill-considered action, and at the same time to prevent delay or 
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confusion. To accomplish these ends, while making it possible for- 
the majority to secure its will, methods of procedure are necessary 
whose intricacy of detail and formality often seem at first sight 
cumbrous and needlessly complicated. Among the most important 
rules are those concerned with attendance, counting of votes, order 
of business, and debate. The latter includes such questions as who 
may speak, how long he may speak, and how debate may be brought 
to an end. Most legislative bodies allow means by which a vote 
may be taken on the question of closing discussion and deciding 
the matter at issue, and time limits are often placed on debate. 
The United States Senate, however, still permits unchecked 
discussion. 

Legislation originates in • various ways. Kings and emperors 
initiate bills through their ministers ; responsible executives, by 
recommendation or through the heads of departments, suggest 
legislation ; and, in parliamentary governments, it is the practice 
for all measures of importance to be prepared by the ministiy. 
Committees or commissions are often authorized to consider cer- 
tain questions and recommend suitable measures, and these often 
hold public hearings at which interested persons may express their 
opinions. In Mexico the commonwealths composing the federa- 
tion may introduce bills directly, and in republics any member of 
either House may propose legislation. Citizens or bodies of citizens 
may request certain legislation by petition, and in some states the 
electorate, by means of the initiative, may formulate or suggest 
certain lines of .policy. 

The procedure of legislation shows general uniformity. A bill 
usually receives several readings, and is considei’ed by a committee 
which reports favorably or unfavorably before it is finally acted 
upon. A majority in both houses, a quorum being present, is 
necessaiy for passing, and certain influence over legislation is given 
to the executive. In the German Btmdes7%zth certain bills concern- 
ing army, navy, and finance cannot be passed without the consent 
of Prussia, and other bills require the consent of the common- 
wealths concerned; in the French Senate a majority of its whole 
membership, not merely of a quorum, is required in order to pass 
a measure. The power of the executive varies. The president of 
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the United States has a veto which may be overridden by a two- 
thirds vote. The French president’s suspensive veto compels the 
legislature to reconsider a bill, but a second passage by ordinary 
majority is all that is required. The legal veto power of the 
English king has never been destroyed by statute, but is never 
used in practice. The German emperor has no veto proper, but 
through his appointed members in the Bundesrath he influences 
all legislation and can prevent the passage of certain measures. 

106. Functions of legislatures. In the formulation of legislative 
policy three main systems are in use. 

1 . The will of an autocratic ruler, expressed through his minis- 
ters, is practically forced on the legislature and their province in 
important legislation limited to acceptance or feeble protest. This 
has been the situation in Austria, in the German Empire, and 
in the futile attempts at representative legislature in Russia. At 
present, even in the most despotic states, the control of repre- 
sentative assemblies over lawmaking is increasing. 

2. The will of the legislature, expressed through a responsible 
ministry representing the majority party, is supreme, and little or 
no power of resistance is left to the executive. This is the case in 
England, Italy, France, and other European states. In this system 
the heads of the administration are also leading members of the 
legislature, and harmonious governmental action is assured. 

3 . A balancing of authority between the houses and between the 
legislature and the executive may exist. In this case political parties, 
through caucuses guided by the leading members of each House, 
determine the legislative policy. If executive and both houses are 
in harmony, consistent and active legislation is easy to secure ; if 
not, legislation is either prevented or secured only after a series of 
compromises. This is the case in the United States. 

The functions of lawmaking bodies, making due allowance for 
differences in detail and in scope of authority, may be classified as 
follows A ■ • 

I. They formulate the law of the land, removing obsolete pro- 
visions and adapting legislation to the changing conditions of 
modern life. 

^ Dealey, The Development of the State, p, ^05. 
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2. They control the finances of the state, detennining the 
method of raising money, the amount to be raised, and the pur- 
pose of its expenditure. 

3. They are gradually extending their control over the inter- 
national relations of the state ; and, by means of their power over 
the ministry or over finances, act as a check on this, the most 
important surviving field of executive authority. 

4. They exercise many powers not purely legislative. In clecicl-, 
ing contested elections, trying their own members, or impeaching 
other officials, they exercise judicial powers. In appointing or 
sharing in the appointment of officials, regulating minor executive 
offices, appointing commissions, and passing private legislation, 
they enter largely into administration. 

At the present time the former confidence in legislative bodies 
is somewhat declining. On the one hand, commissions of experts 
are being created to deal with problems requiring more specific 
knowledge than a large body of legislators is likely to possess ; on 
the other, the people, by initiative, referendum, and by conventions 
for the creation of constitutions, are extending their authority over 
the field of legislation. Side by side with these processes goes an 
extension of the sphere into which legislation is entering, the com- 
plex life of modern society demanding wider collective activity and 
more detailed regulation. 
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107. Evolution of the executive. In its broadest sense the 
executive department consists of all governmental officials except 
those acting in a legislative or judicial capacity. It thus includes 
the entire staff of officials engaged in administration, from the exec- 
utive head to the humblest department clerk, — postmasters, com- 
missioners, revenue officers, and even the army and navy coming 
within this classification. Numerically this branch of government 
far outnumbers the others combined ; in the federal government of 
the United States the legislature and judiciary comprise less than 
fourteen thousand men, but the executive officials and employees 

number almost two hundred and fifty thousand. 

However, since in administration there is need for prompt action 
and consistent policy, executive authority, in practically all states, 
tends to concentrate in a single head or in a small group of men. 
The advantages of numbers in legislation, where deliberation and • 
caution are essential, become dangers when energetic action is 
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needed ; hence political experience is decidedly favorable to a 
single-headed executive. To this leader of administration, some- 
times including the chiefs of departments under him, the term 
" executive ” is specifically applied. 

In the evolution of governmental functions the executive repre- 
sents, in the main, the surviving powers of the original organs 
of the state. Chief and council in primitive times performed all 
governmental duties. Gradually, as the state developed, division 
of labor in governing became necessary. First, the religious organ- 
ization differentiated ; later a distinction was made between judicial 
duties and other powers of administration, and a special set of 
officials, more or less correlated and more or less free from execu- 
tive control, formed the judicial department. Still later the coun- 
cil, because of its expanding deliberative powers, developed into a 
lawmaking organ. This resulted not only in the idea that new law 
might be created, but also in widening the basis of authority until, 
in modern democratic states, the entire electorate shares in creating 
law and in choosing officials. 

The ancient powers of the executive, therefore, once so enor- 
mous, have been steadily reduced in scope by transfers of power to 
the church, the judiciar}^, the lawmaking body, and the electorate. 
The residue of powers is still centered in the executive department, 
but in place of one great council administering all such powers, 
there have been formed numerous subordinate departments, unified 
in the cabinet and under the authority of the head of the state, but 
differentiated in function. These administrative departments bear 
different names in different states and are not always separated on 
quite the same lines. Broadly speaking, however, there will be 
departments to regulate international relationships, such as war and 
diplomacy; to administer colonial possessions, if any, and state 
monopolies such as the postal service, railways, telegraphs, and 
mines; and to regulate important divisions of economic life, such 
as commerce, agriculture, and manufacturing. There will be depart- 
ments also for the regulation and support of religion, education, 
• and administrative judicial business, for the management of public 
finance, and for the supervision or control of local administration.’’^ 

^ Dealey, The Development of the State, p. 159. 
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The executive department therefore consists of : 

1. The executive head, whose accession, tenure, powers, and 
relation to other departments differ in different states. 

2. The executive council, more or less distinct from the law- 
making body that has absorbed many of its powers. 

3. The cabinet, or heads of the great departments of adminis- 
tration, forming more or less of a unit, and standing, in different 
states, in widely divergent relations to the executive head and to 
the legislature. 

4. The civil service, or the numerous subordinate officials in the 
administrative departments, whose selection, tenure, and organiza- 
tion form one of the leading problems of modern politics. 

108. The executive head. In the beginnings of political organ- 
ization authority was centered in a group of men, among whom, 
because of age or wisdom or personal prowess, a leader arose. 
This position might be attained by birth, by popular choice, or 
by force, and was usually supported by the idea of divine right 
inherent in the patriarchal system. The natural desire to perpet- 
uate power in the same family, aided by the close organization of 
the patriarchal group, led often to hereditary rule. Thus an auto- 
cratic monarch, supported by divine sanction and surrounded by a 
group of advisers, that similarly formed a hereditary nobility and 
priesthood, was the usual organization under which the earliest 
states emerged. While in theory the power of such a ruler was 
absolute, in reality his actions were limited by custom, religion, and 
ceremony, and by the influences and intrigues that permeated his 
court. The development of monarchy has been characterized by, 
the placing of numerous checks on the autocratic powers of the 
ruler and by a transfer of many of his functions to other organs ; 
at the same time his authority has been made more definite and 
unhindered in such powers as he retained. In some states, espe- 
cially those of comparatively recent origin, the hereditary ruler* has 
been replaced by an executive head chosen by some form of election. 

At the present time all types of executive headship may be 
observed. The native peoples of Africa are still governed by tribal 
chiefs. Autocratic monarchs supported by divine sanction are 
found in China, Japan, Turkey, and Russia. Austria-Hungary and 
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Germany show kingship tending toward constitutionalism, while 
Great Britain has developed constitutional monarchy to the point 
of making her king a ruler in name only. Similar differences in 
real power characterize the executive heads in those states that have 
replaced heredity by election. The president of Mexico is in reality 
an autocratic monarch ; the president of the United States, though 
limited by the Constitution to the exercise of delegated functions, 
is a most powerful official. The French president in practice exer- 
cises but a few nominal powers, and the president of Switzerland 
is merely the chairman of an executive committee acting under the 
control of the legislature. 

In general, two broad lines of classification characterize executive 
headship in modern states : 

I. As to method of choice and temire of office. Here the dis- 
tinction is between hereditary and elective executives. In most 
European and Asiatic states the executive head enjoys a lifelong 
tenure, which, on his death, passes by some form of heredity to his 
heir. Such a system is a historical product resulting from the 
political evolution of the state. In modern democratic states ''it 
implies the existence of a royal house whose foundation reaches far 
back of the revolution which changed the state from its monarchic 
or aristocratic to its democratic form. It implies that that house 
has accommodated itself to the spirit of the revolution, — has, in fact, 
placed itself at the head of the revolution and brought it to its 
consummation; has retained its hold upon the people; has kept, 
and still keeps attached to itself, the most capable personalities of 
the state, the natural leaders of the people ; is content to surrender 
sovereignty and retain a limited governmental power only, and, in 
the exercise of this power, follows always a liberal and' popular 
policy.” ! While such a system is repugnant to democratic ideas in 
America, it has certain advantages. It gives stability and continuity 
to political institutions and creates a respect for authority and law. 
It contributes a certain prestige to international dealings, and, by 
its permanence and traditions, tends to create a sense of responsi- 
bility and dignity in the heads of government and to maintain a 
stable and efficient civil service. 

! Burgess, Political Scienc and Constitutional Law, Vol, 11 , p. 308. - 
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England and Germany are the most important modern states 
with hereditary executiveSj and the difference between the English 
and the German law of succession is significant. The English law, 
which admits women to the succession, and which does not require 
princely marriages for royal princesses, makes possible frequent 
changes in the royal house and permits the infusion of unroyal 
blood. These tend to weaken reverence for the monT*ch, and help 
to explain the unimportant powers of the English^ king as com- 
pared with those of the king of Prussia, who, according to the 
constitution of the German Empire, is, by virtue of that office, 
emperor of Germany. 

The American republics, and France and Switzerland in Europe, 
have elected executives, although the methods of election differ. 
Peru, Brazil, and Bolivia elect their presidents by direct popular 
vote ; Mexico, the Argentine Republic, and Chile choose their presi- 
dents by indirect election. The president of the United States is 
chosen indirectly, by means of an electoral college in which each 
commonwealth is represented by as many electors as it has mem- 
bers in Congress. This system was intended to secure able men 
by giving the power of choice to a specially selected body. In 
actual practice, by means of the system of nomination worked out 
by political parties, and by the popular election of presidential 
electors, the president is really chosen by direct popular vote. The 
French president is elected by the two houses of the legislature 
sitting together as a National Assembly. This provision was placed 
in the French constitution because of the fear that a president pro- 
ceeding from the people would become too powerful. Experience 
with Napoleon I, and, under the constitution of 1848, with Napo- 
leon III, showed the existence of such a danger. The president 
of Switzerland is chosen by the federal legislature from among the 
seven councilors that have charge of the administrative department. 

In the case of elected executives the term of office and the ques- 
tion of redigibility are important. The desire to make the chief 
executive responsible, directly or indirectly, to the people naturally 
results in comparatively short terms and infrequent rejections. 
The term of the Swiss president is one year, and he is not im- 
mediately re jigible ; in practice the vice president succeeds. The 
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presidents of the American republics hold office for terms of four 
to six years, and in most cases are not reeligible. The president 
of Mexico, who, since 1884, has been continuously reelected at 
the expiration of each four-year term, is an exception. The Con- 
stitution of the United States does not prohibit reelection, but the 
precedent, set by Washington, of refusing a third term is strongly 
supported b} ^public opinion. The French president is elected for 
seven years a^,d is reeligible. 

Executive heads usually enjoy personal irresponsibility while in 
office. Hereditary executives are ordinarily exempt from removal, 
although the British Parliament has taken unto itself the power to 
depose a monarch and to change the royal line. Even the Prussian 
king, and therefore the German emperor, may be removed by 
agreement between the crown prince, the Prussian ministry, and 
the Prussian legislature.^ Some method of removing elected 
presidents by impeachment is usually provided, the lower house of 
the legislature making the arraignment before the upper house 
acting as a court. In case of the removal or death of an elected 
executive some provision for succession is necessaiy. In the 
United States the vice president succeeds, followed by the mem- 
bers of the cabinet in a prescribed order. In France the council 
of ministers is temporarily invested with executive powers, pending 
the election of a new president. 

2. As to acUial pozver. Here the distinction is between nominal 
and actual executives, and depends larg'ely upon the relation of 
executive to legislature. The two great types of government, par- 
liamentary or cabinet, and nonparliamentaiy or presidential, under 
which modern states may be classified, have already been discussed 2 
and need be only briefly referred to. In the former the executive 
head is a nominal ruler, the real executive being the cabinet, a 
group of men whose tenure of office is dependent upon the will 
of the legislature. In the latter the tenure of the executive head 
is independent of the legislature, and certain powers are exercised 
by him without regard to legislative wishes. 

It must be remembered that the distinction between hereditary 

^ Verfassungsurkunde fiir den preussischen Staat, Art. < 6 , cS. 

4 ^ See sections 80, 8 1, 97. ’ 
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and elected executives and between nominal and actual executives 
is a cross classification. The hereditary English king and the 
elected French president are nominal executives, both states 
having cabinets that are responsible to their legislatures and that 
exercise the real powers of administration. The long term and 
redigibility of the French president are therefore of little signifi- 
cance. On the other hand, the hereditary German emperor and 
the elected American president are actual executives exercising 
large and independent powers. In most cases, however, an elected 
executive is the real head of the state, while a hereditary monarch, 
except in those states whose government is still despotic, is a 
nominal ruler, though often exercising considerable influence 
because of the traditional respect for the royal office. 

109. Executive councils. The development of the executive 
branch of government has usually been marked by the rise of 
some form of council, which, at first seiwing in an advisory 
capacity, often secured considerable control over the actions of 
the executive head and exercised important administrative func- 
tions in its own right. The more recent formation of representa- 
tive legislative bodies has somewhat diminished the importance of 
such councils, often, in fact, partially absorbing their organization 
as well as their functions. Even in these cases important survivals 
of their administrative, as distinguished from their legislative, 
powers may be traced. A brief survey of executive councils in 
leading modern states follows : ^ 

I. Englmid, While the British Parliament, through its control 
of finance, was developing legislative powers, a council, growing 
out of the old Curia Regis, was aiding the crown in its adminis- 
trative and judicial duties. This body, to which the name Privy 
Council was later applied, grew under weak kings until it exerted 
a considerable control over the crown and exercised wide legis- 
lative, judicial, and administrative functions. At present the Privy 
Council consists of about two hundred persons appointed by the 
crown, and includes the heads of the various departments, heads 
of departments under preceding administrations, certain important 
governmental and ecclesiastical officials, and a number of members 
1 Goodnow, Comparative Administrative Law, Vol. I, Bk. II, Div. 11, 
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of the peerage. Such members as are invited by the crown meet 
once in three or four weeks, the clerk and six members forming a 
quorum. The Privy Council has lost most of -its judicial powers ; 
its legislative functions have been taken over by Parliament, and 
its administrative duties are now largely exercised by a small group 
of its members known as the cabinet. It still retains its power of 
advising the crown in issuing ordinances, known accordingly in 
England as "orders in council”; its approval is necessary for 
the validity of ordinances issued by local authorities, and its mem- 
bers alone have the legal right to advise the crown. Accordingly 
the poweri'ul cabinet, the real executive in England, has no legal 
existence and can exercise no legal powers except as a part of 
the Prhy Council. Several administrative and judicial boards, 
now more or less independent, have had their origin in this body. 

2. France. The executive council in Iwance has had a brilliant 
history. During the Absolute Monarchy it was .almost the only 
guarantee of good government, and under the Empires it exercised 
large legislative powers and accomplished an enormous amount of 
work. When legislative bodies were established in the republics, 
the council was limited to advisory executive duties. The present 
Council of State consists of one hundred and sixteen members, 
some of whom are appointed by the president, others being chosen 
by competitive examination. It is divided into four administrative 
sections, each advising certain administrative departments ; and 
one judicial section, which acts as an administrative court. Mem- 
bers of the cabinet may attend the general assemblies of the 
council and vote on matters concerning their departments. The 
executive or the legislature may send proposed bills to the council 
for advice ; its advice must be asked in the case of ordinances ; 
and the president and ministers usually submit to the council ques- 
tions which are valuable as offering precedents for future action. 
While the government is not bound by its advice, an enormous 
number of matters, usually of a legal or political nature, are 
submitted to it. 

3« Germany. The German Bnndes^^ath is not only a branch of 
the legislature but also an executive council with extensive func- 
tions. It participates in important appointments, it has a large 
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ordinance power, and it exercises a veto on certain of the ordinance 
powers of the emperor. It exercises considerable control over the 
financial administration of the Empire, and its consent is necessary 
for the declaration of war, for the making of certain treaties, and for 
the coercion of a commonwealth for failure in its imperial duties. 

4. The United States. In the colonies there were usually gov- 
ernors’ councils whose consent was necessary for the validity of 
certain of the governors’ acts ; and in the commonwealths of 
Maine, Massachusetts, and New Hampshire there are still gover- 
nors councils, whose consent is necessary for the governors’ 
appointments. In the national government, the Senate, acting as 
an executive council separate from the House, and usually in secret 
session, exercises a control over two important powers of the 
president. Its consent is necessaiy for the most important ap- 
pointments ; and it must, by a two-thirds majority, approve all 
treaties before thpy shall be effective. 

110. Heads of departments. As the business of the state became 
more complex, five well-developed branches of administration 
arose, — foreign, military, judicial, financial, . and internal affairs. 
Other branches were often formed by subdividing these, as in the 
case of naval affairs, formerly a part of the military department ; 
or departments for colonies, agriculture, and commerce, which are 
now important enough for separate administration. Sometimes a 
geographical basis of division was followed, as in the case of the 
British Secretary of State for India or the German official for 
Alsace-Lorraine. All states, accordingly, have numerous depart- 
ments, each devoting itself to some particular administrative ac- 
tivity ; and it has come to be a recognized political principle that 
each of these fundamental departments of administration should 
be under the authority of a single head. Such heads of depart- 
ments, often called ministers, as a body form the cabinet; and 
their relation to executive and legislature, and their functions, 
demand consideration. 

^ The relation of the cabinet to the other departments of govern- 
ment, depending in the main on the term and tenure of the heads 
of departments, may be best viewed by a brief summary of the 
organization of the cabinet in leading modern states. 
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I. England. The English cabinet has had a gradual develop- 
ment, and even now rests on custom rather than on law. The 
king’s ministers in England, as elsewhere, were at first his chosen 
advisers, often hostile to the growing powers of Parliament, whose 
only control over them was that of impeachment. As the king’s 
advisers, or Pru^- Council, as they were called, increased in num- 
bers, a smaller group, or "cabinet,” took over the most important 
duties. When Parliament, after the overthrow of the Stuarts, was 
recognized as supreme, William III, to secure its support, chose 
his ministers from its majority party. At first these men did not 
act as a body, neither did they resign if defeated ; both of these 
principles have developed since the middle of the eighteenth cen- 
tury^ At present the British cabinet consists of from fifteen to 
twenty men, appointed by the crown on the nomination of one of 
their number, who is first chosen as prime minister. The prime 
minister is the leader of the party in power the House of 
Commons, and usually holds the office of First Lord of the 
Treasury^, partly because its nominal duties give him opportunity 
to devote himself to questions of general policy, and partly because 
of its extensive powers of appointment. The members of the 
cabinet, all of the same party as the prime minister, are usually 
members of one or other of the Houses of Parliament, where 
they take an active part ; at the same time they serve as heads of 
the most important departments of administration. They deter- 
mine their policy in secret session and act as a unit. If defeated 
in the House of Commons, they resign collectively ; or, if they 
believe that their policy will be supported by the people at large, 
they require the crown to dissolve Parliament and they stake their 
tenure on the outcome of the following election. The prime 
minister is therefore the actual executive in England. He con- 
trols the other heads of departments; and, in turn, is dependent 
upon the legislature, because of , the necessity of maintaining a 
favorable majority in the House of Commons. 

2, France, Nominally, the president in France appoints and 
dismisses the ministers. Actually, the ministers are controlled by 
the Chamber of Deputies, to which they are collectively respon- 
sible for the general policy of the administration and individually 
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responsible for their own personal acts.^ As an administrative 
council, the ministers exercise supervision over the administration 
of the laws and give unity to the affairs of state ; and every act of 
the president must be countersigned by the minister of the depart- 
ment concerned. The ministers are usually members of the legis- 
lature and have the right to speak before it whenever they so 
desire. When the support of the Chamber of Deputies is lost, the 
ministers resign ; and any individual minister may be forced out 
of office if a vote is taken expressing lack of confidence. This is 
frequently done after an mte 7 'pellatio 7 i^ by which the minister is 
compelled to answer before the Chamber questions concerning the 
policy of his department. Accordingly, the chief of the council 
of ministers, a statesman who commands the confidence of the 
Chamber of Deputies, and who is usually minister of the interior, 
is the real head of the administration. On his recommendation 
the other ministers are appointed, and he can force them out of 
office if dissatisfied with their actions. The position of the French 
president is therefore very difficult. Elected by the legislature for 
a definite term, he has apparently large powers ; but the fact that 
all his acts must be approved by ministers responsible, not to him, 
but to a Chamber of Deputies, often controlled by parties other 
than that to which the president belongs, makes his authority 
nominal. The attempt of France to combine parliamentary and 
presidential government is a novelty in political science. 

3. Germany. In the German Empire the chancellor is the only 
responsible minister. The constitution provides ^ that all official 
acts of the emperor, except those as commander of the military 
forces, shall be countersigned by the chancellor. All other heads 
of departments are subordinates of the chancellor, appointed and 
dismissed by the emperor on the chancellor’s recommendation, and 
compelled, therefore, to follow his directions. Since the chancellor 
is appointed and dismissed by the emperor, all heads of depart- 
ments are in reality responsible to the emperor alone. There 
is, then, in Germany, no cabinet in the proper sense of the term, 
and until recently no legislative control over the administrative 

^ Loi constitutionnelle du 25 fevrier, 1875, 

2 ]Rej;cJiSYerfassung, Art. 17, 
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department. In December, 1907, after a contest between the 
emperor and the Reichstags the chancellor announced that hence- 
forth he should consider himself responsible to the majority in 
the Reichstag, The appointment of a new chancellor, however, 
restored the emperor’s control, and but little progress toward 
parliamentaiy government was accomplished. 

4. The United States. The president, with the approval of the 
Senate, appoints and, on his own initiative, removes the heads of 
departments, whose responsibility is therefore merged in that of 
the president. They have no collegiate existence under the Con- 
stitution, and even in administering their departments are subordi- 
nate to the president. The president is not obliged to take their 
advice, and the resignation or removal of one member does not 
necessarily affect the others. By law they are not allowed to hold 
seats in Congress, and by custom they are not permitted to speak 
before it. Accordingly the president is the only bond uniting the 
executive departments. What is called the cabinet is a voluntaiy 
association of the heads of departments, whose opinions the pres- 
ident may require but need not accept, and whose tenure is de- 
pendent upon his wall. The legislature, except in last resort by 
impeachment, exercises no control over their tenure of office ; 
although, by detailed statutoiy provisions prescribing their fun- 
damental activities, it exercises considerable control over their 
functions. 

The functions of the heads of departments, in addition to their 
political position as leaders in formulating the policy of govern- 
ment, and as advisers of the executive and agents for the dis- 
charge of his powers, may be summed up under the following 
heads. ^ 

I. Appointmejit and re^noval. Heads of departments usually 
have the right to appoint many of the subordinate officials of their 
departments. Sometimes the most important subordinates are 
appointed by the executive head, and laws frequently regulate 
the conditions and qualifications for appointment. The power of 
removal usually accompanies the power of appointment, although 
in Germany^^ office is legally recognized as a vested right and 
^ Goodnow,^ Comparative Administrative Law, Vol. I, pp.T46“i5S. 
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cannot be taken away except on conviction of crime or after a 
trial before a disciplinary court. 

2. Direction and supervision. States differ in the authority 
which heads of departments may exercise over the actions of their 
subordinates. In England and the United States this supervisoi'y 
power has usually been small, especially in the case of central over 
local officials. In Germany and France heads of departments have 
always exercised considerable control over their subordinates. At 
the present time all these states show tendencies toward compro- 
mise. England and the United States are extending the directive 
powers of heads of departments, while France and Germany are 
giving larger discretionary powers to subordinate officials. 

3. Ordmances a^id special acts. In all states heads of depart- 
ments exercise a delegated ordinance power, filling out by general 
orders the details of administrative law. In addition many special 
acts must be performed ; contracts must be made and decisions on 
special questions given. Against special acts appeals may be taken to 
the courts in England and the United States ; in France the Council 
of State is the final authority for both special and general orders. 

111. The civil service. In its broadest sense the executive 
department includes the general body of officials serving under the 
heads of the various administrative departments and known col- 
lectively as the civil service. These are distinguished on the one 
hand from legislative and judicial officers, and on the other from 
members of the army and navy, who are under special military 
and naval organization and rule. As to functions the civil service 
may be broadly divided into : 

1. Those who have discretionary powers, for example, the heads 

of the more important subdivisions of administration. 

2. Those who perform their duties under definite directions, 
for example, minor officials and clerical employees. 

More important is their relation to the heads of government, 
and the question of their selection, removal, and tenure. In most 
states executive officials form a hierarchy, subordinates being 
appointed by the head of the department or by persons respon- 
sible to him. This secures unity of purpose and prompt, vigorous 
action. The commonwealths of the United States are, however. 
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an exception to this nile, since, in them, subordinate ofScials and 
even some heads of departments are elected by the people and 
are not directly responsible to any superior official. Besides, nu- 
merous boards and commissions are created and given delegated 
powers with little provision for coordination or supeiwision. While 
such a system works fairly well in the American commonwealths, 
because their position in the Union and the detailed provisions 
of their constitutions permit but little exercise of discretionar}" 
powers, the present tendency is toward centralization and increas- 
ing executive control. 

In carrying on administration in local districts two general 
systems are in use. Sometimes, as in the United States federal 
government, the system is highly centralized. National officials, 
such as collectors, customs officials, Indian agents, etc., each act- 
ing under the direction of the head of his department, are placed 
in the various local districts of administration. In other cases, as 
in the federal government of Germany and in the American com- 
monwealths, officials of local administration are given certain duties 
as agents of the superior government. On the continent, when 
such a system is in use, the local officers are frequently appointed 
by the central government and act under its control. In England 
and the United States local units usually choose their own officials, 
and the control of the central authority over such officials, even 
when acting as its agents, is small. 

The members of the civil service may hold office by hereditary 
right, by election, either direct or indirect, or by appointment. If 
appointed, they may be chosen at the will of the appointing official 
or in accord with certain regulations, usually including competitive 
tests and assignment to office on the basis of merit. Office may 
be held for life, for an indefinite term during good behavior, or 
for a long or short term of definite length. In most states the 
chdl ser\dce is permanent in tenure, and, except for the heads of 
departments, is not affected by changes in government caused by 
the rise or fall of administrations. Such a system, unless it degen- 
erates into a narrow and inefficient bureaucracy, emphasizing the 
red tape of routine at the expense of larger interests, tends toward 
e,fficiency and honesty in public service. 
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In the United States the civil-service problem has been one of 
unusual difficulty. Except for a few officials, such as the federal 
judiciary, who hold office for life, the greater number of subordi- 
nate executive officers were formerly appointed by the president 
or by the heads of departments. According to the decisions of 
the courts, the power of dismissal is incident to the power of 
appointment, and while this power was exercised veiy sparingly 
during the first forty years of our national life, the act of 1820, 
which set a four-year term for many federal officials, and the 
"'spoils system” begun by Jackson in 1829, started the American 
practice of using the civil service as a means of rewarding political 
followers. The abuses growing out of this system led to a demand 
for civil-seiwice reform, and the Civil Service Act of 1883, 
extended by later acts and executive orders, provided for open 
competitive examinations, free from political influence, with ap- 
pointment from the highest grades. The greater number of 
administrative positions are now included in the " classified serv- 
ice,” to which the competitive-examination method applies, and 
a corresponding increase in efficiency and many improvements 
in political methods are claimed. 

112. Functions of the executive. The executive department of 
government exercises two fairly distinct sets of functions. 

1. PoliticaL^ These include the relations of the executive to 
the other departments of government, and its determination of 
questions of general policy, both external and internal. The 
executive, representing the unity of the state, "conducts diplo- 
matic negotiations, commands the army and navy, declares war, 
makes peace, negotiates treaties, receives and sends diplomatic 
embassies, and appoints all officials who assist in these duties. As 
representative of the state in its intercourse with its subjects, the 
executive from time to time makes announcements of policy, in- 
spects the workings of the governmental system, and makes or 
recommends improvements.” ^ 

2. Administ?^ative, These include the mass of business details 
which modern government demands. The executive " is charged 

^ Called " governmental ” in France. 

2 Dealey, The Development of the State, p. 147. 
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with providing for the collective needs of the citizens which the 
initiative of individuals or associations of individuals could not ad- 
equately satisfy ; it must gather together the resources of society 
both in men and money in order that society may continue to exist 
and make progress ; it must play the part of the man of business 
in society . . . ; must maintain order and further the general 
prosperity.”^ "The head of the * executive is also head of the 
administration ; as such he appoints its officers, organizes its 
departments, assigns to each its respective functions, and oversees 
the working of the entire administration ; enforcing, if necessary, 
his orders and the law of the land by means of the war and 
police powers placed in his hands.” ^ 

This distinction, which is more clearly recognized on the conti- 
nent, particularly in France, than in England or the United States, 
is important. In England and France, where political powers are 
in the hands of the cabinet, acting under the control of the legis- 
lature, the powers of the executive head are largely administrative. 
In the United States and Germany the chief executive is both a 
political authority and the head of the administration. In the com- 
monwealths of the United States the governor is merely a political 
chief, and administrative powers are exercised largely by govern- 
mental organs independent of his authority. 

The various functions of administration have already been sug- 
gested and will be more fully developed in a later chapter.^ At 
present attention will be given to the powers exercised by executive 
heads in modern states. These, while differing m detail, show 
marked similarity and may be broadly classified under the following 
divisions : 

I . Diplomatic, These include the negotiation of treaties, the 
appointment of diplomatic ^ents, the right to receive or refuse to 
receive the diplomatic agents of other states, and to wage defensive 
war. Certain checks on the unrestrained exercise of these powers 
by the executive are usually included in modern constitutions or 
imposed by legislative enactment. 

Aucoc, Conferences sur I’administration, etc., I, 78; quoted by Goodnow, 
Comparative Administrative Law, Vol. I, p. 50. 

2 Dealey, The Development of the State, p. 148. s See Chapter XXV. 
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2. Legislative. These include the assembling, adjourning, or 
dissolving of the legislature, the right, directly or indirectly, to 
initiate legislation, frequently some form of veto power, and the 
duty of promulgating the laws. 

3. Military. The executive head is usually commander in chief 
of the military and naval forces. As such he appoints and dis- 
misses officers, establishes and supervises martial law, and in time 
of war wields immensely increased power. 

4. Administrative. In civil administration the executive head 
has large powers of appointment and removal. He supeiwises the 
execution of administrative laws and usually has some degree of 
ordinance power. 

5. Judicial. In addition to the appointing of judicial officials, 
executive heads frequently possess 'the power to issue pardons 
and reprieves. 

In regard to the above functions the executive heads of leading 
states differ less than in their tenure or in their relation to the 
legislature. One important point of difference, however, must be 
noted. 1 The residuary powers of government — that is, those 
powers not forbidden to the government and not specifically pro- 
vided for — are, in the constitutional system of the United States, 
left in the commonwealth legislatures ; in the German Empire, in 
the commonwealth executives ; in France, in the legislature ; and 
in England, in the crown. Accordingly the ordinance powers of 
the president of the United States, the emperor of Germany, and 
the president -of France are specific and statutory, limited to those 
things over which they have been given a delegated authority. In 
England the crown has a general ordinance power over all sub- 
jects not regulated by statute or common law. While the other 
executives may act only when specifipally permitted, the English 
executive may act unless specifically forbidden. This is a valuable 
power in emergency, and enables prompt executive action without 
the delay incident to legislative procedure ; yet, since the legisla- 
ture may at its pleasure further limit these residuary powers, 
arbitrary executive authority is prevented. 

1 Burgess, Political Science and Constitutional Law, Vol. II, pp. 317-319. 
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113. Evolution of the judicial department. The development 
of the judicial department of government may be traced along 
several related, yet fairly distinct, channels. i 

I. As to its orgartization. In the primitive state disputes and 
breaches of custom were private matters, settled by compiromise 
or by individual or family vengeance. The state, entering as the 
arbiter of custom, later became the creator of law, the adjudicator 
of disputes, and the prosecutor and punisher of offenses. At first 
the judicial function was not differentiated from other political 
functions, and was exercised by the executive and his advisers, 
who, in addition to creating and administering law, decided dis- 
putes and punished offenders. As political business increased and 
personal property rights became more complex, special officials, 
expert in the law, branched off from the 'other organs of adminis- 
tration and formed a distinct department. This process, however, 
was gradual, and historic remnants of judicial- powers are still 

1 Dealey, The Development of the State, pp. 175-187. 
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exercised by the executive and by the legislature, whose differentia- 
tion preceded that of the judiciaiy. The ordinance and pardoning 
powers of the executive and the impeaching power of the legis- 
lature are examples. 

Present judicial systems are complex, though showing general 
resemblances. Civil and criminal cases are distinguished, and for 
each there is a series of courts, the lowest disposing of petty cases, 
lij^her courts having jurisdiction over more important cases, and 
a final court having jurisdiction over special cases and hearing 
appeals from the lower courts. This general system is modified 
by both a separation and a division of judicial powers. From the 
standpoint of the former special courts are created as various 
branches of administration arise and demand a specialized form of 
jurisdiction. Of such nature are courts-martial for the discipline 
of the army ; admiralty and consular courts, necessitated by foreign 
commerce ; probate and divorce courts to regulate family rights 
and inheritance ; and ecclesiastical courts, where church and state 
are not separated. In continental states administrative courts^ 
form a separate branch of the department. From the standpoint 
of the latter the jurisdiction of courts is, for convenience, limited 
to certain areas, that of the courts of first instance coinciding with 
local divisions, and that of the higher courts covering wider areas. 
In the United States this territorial division is further complicated 
by the separation of federal and commonwealth courts, practically 
duplicating the entire system. The judicial system as a whole, 
considered as a subdivision of administration, includes a ni|merous 
body of officials who aid in bringing cases before the courts, in 
administering judicial procedure, and in carrying out judicial deci- 
sions. Such officials include constables, prosecuting attorneys in 
criminal cases, juries, and prison officials. Thus the simple and 
direct, though often inconsistent and tyrannical, judicial procedure 
of the primitive state has been superseded by a complex and 
specialized system. Uniform law and procedure and a fair chance 
for the accused to prove his innocence has been gained, in some 
cases, however, at the cost of tedious delay and of failure to 
punish the guilty. 


^ See section 115. 
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2. As to the status of individuals bcfoi-e the laiv. In former 
times there was not uniform law for all, neither were all equal 
before the law. Slavery was universal and slaves had few legal 
rights. Women were legally at the mercy of their husbands, and 
children, of their fathers. Society was often divided into castes 
with varying legal rights. Even in the Middle Ages the clergy 
were a privileged class with their own law and courts, and the 
nobility possessed special rights and privileges. The growth of 
democracy has created the present legal theory that all individuals 
are equal before the law, and class legislation is accordingly frowned 
upon. The delay or evasion of punishment in the case of wealthy 
offenders and the favorable legislation secured sometimes by ques- 
tionable means are survivals of the older order. 

3. As to procedure and punishment. Methods of trial and forms 
of punishment have also undergone considerable transformation. 
The cruelty and injustice of trial by torture, or of superstitious 
appeals to divine power through oaths, ordeals, or personal combat 
have been replaced by more reasonable process. Similarly, the 
desire for revenge or retaliation, resulting often in punishment of 
undue severity, and falling on the innocent as well as the guilty, 
has been replaced by the idea of prevention of crime and protec- 
tion of society, and of the reformation of the criminal. Modern 
penal systems still show survivals of former methods. Capital pun- 
ishment is a form of retaliation, and lynch law is a reversion to 
the most primitive form of vengeance ; fines, whose amounts are 
adjusted to the degree of offense, suggest the medieval wergild; 
and imprisonment, the usual penalty, contains the element of pun- 
ishment as well as that of prevention. Modern juvenile courts and 
reform schools, together with improved methods of prison admin- 
istration and greater knowledge of the causes and conditions of 
crime, may be expected to diminish the proportion of offenders 
with resultant social benefit. 

114. Functions and requisites of the judiciary. The judicial 
department performs the important function of applying to specific 
cases the principles of custom, statutes, and written constitutions. 
It determines what are the facts in any given case, what is the law 
that applies to the case, and how the legal rights of the parties 



276 INTRODUCTION TO POLITICAL SCIENCE 


concerned are affected. In this process it frequently- happens that 
cases arise not entirely covered by existing law, or that discretion- 
ary powers must be exercised by judges in determining the exact 
meaning of the law, in expanding its details, or in applying .gen- 
eral principles of justice and morality. The judicial department 
thus becomes a creator of law, at least for the particular case 
concerned. In England and the United States, where judicial 
decisions are quoted as precedents and usually followed in sim- 
ilar cases, such "judge-made law" forms a considerable part of 
the entire system of jurisprudence. 

Since judges, serving as points of contact between the will of 
the state and its individual members, perform functions of so great 
importance, they should possess at least two requisites : 

1. They should be thoroughly trained in the law. Judicial deci- 
sions demand a developed judgment and a vast amount of legal 
knowledge. This is largely secured by selecting judges from the 
ranks of skilled lawyers, and by a healthy public opinion which 
respects the judicial office and disapproves of incompetency in 
its incumbents. 

2. They should be impartial. Neither personal nor political inter- 
ests should interfere with the absolute integrity of justice. The 
necessar}'" judicial independence may be best secured by a perma- 
nent tenure and an adequate salar}^ In most states judges hold 
office during good behavior, and their salaries are not affected by 
the number or nature of their- decisions, and may not be diminished 
during their terms of office. Efforts are made to remove them from 
the influence of the other departments of government, and to pre- 
vent the appearance of any interested motive in their decisions. 
Many of the commonwealths of the United States, where judges 
are elected for short terms and paid small salaries, sometimes in 
the form of fees, are unfortunate exceptions. The inferior caliber 
of such a judiciary and the play of personal and political motives 
in its decisions are inevitable results. 

While the importance of the judicial department and its great 
powers, especially in Anglo-Saxon countries, can scarcely be over- 
estimated, it must be remembered that, in addition to the control 
of the executive if it appoints the judges, and of the legislature 
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which must appropriate the funds necessary to maintain their activi- 
ties, the courts are dependent upon the action of the executive 
department to enforce their decisions ; that they must apply the 
law as it exists, subject to change by the legislature ; and that they 
can act only when cases are brought before them, and when these 
cases come within their jurisdiction. These restrictions are usually 
sufficient safeguards against a tyrannical use of the large and in- 
dependent powers of the judiciary. 

115. Relation of judiciary to executive. The relation of the judi- 
ciary to the executive may be viewed from the standpoint, first, of 
the judicial powers of the executive and its control over the judi- 
ciary ; second, of the administrative powers of the judiciary and its 
control over the executive. The former is in most respects a his- 
toric survival of the original unlimited powers of the executive. 
The latter, concerning which continental practice differs from that 
in England and America, depends upon the prevailing theory as 
to the proper separation of powers and the relative importance of 
government and individual liberty. 

The executive exercises a certain control over the judiciary 
because, in last resort, judicial decisions are effective only if sup- 
ported by the force of the state, and this force is at the command 
of the executive. Besides, the executive is usually given large 
powers of appointment to judicial offices ; and while the permanent 
tenure that follows appointment prevents continued control, the 
complexion of the judiciary may be influenced by the political prin- 
ciples maintained by the executive at the time of appointment. 
The best example of this was the appointment of John Marshall 
to the United States Supreme Court, by means of which numerous 
decisions favorable to the federal theories of government were given 
long after the Republican party, maintaining different views, had 
secured control of the other departments. 

Of more importance are the judicial powers that are still exer- 
cised directly by the executive department. These survivals of the 
original judicial powers of the state are concerned mainly with the 
maintenance of discipline in the army, navy, and civil service, and 
in the application and enforcement of administrative law. Treason 
laws, courts-martial for military or naval offenders, and military 
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law in times of riot or rebellion are examples. Modern states, 
however, create constitutional and statutoi*}^ safeguards against the 
arbitrary use of these powers. The right of courts to uphold their 
dignity by punishing offenders for '' contempt of court ” is a his- 
torical survival of the time when a court was a mere division of 
administration, and disregard of its commands was an offense 
against the majesty of the king. The pardoning power of modern 

executives is a still more direct survival of their original judicial 
functions. 

The most important judicial powers of the executive are found 
in the states of continental Europe, where a separate system of 
law and courts, controlled by the executive department, exists for 
the trial of officers of administration charged with illegal acts 
in the performance of their official duties. These administrative 
courts are characteristic of the different attitude that the govern- 
ment assumes to the individual in these states, as contrasted with 
that prevailing in England and the United States. In the latter 
the officers of the executive are responsible to the ordinaiy courts 
for their official actions ; and officials are frequently held personally 
lesponsible for acts which, in the opinion of the courts, exceed 
their lawfful authority. The legal immunity of the crown in Eng- 
land and the special procedure of impeachment for the president 
and other high officials in the United States are, of course, excep- 
tions. Even members of the army and navy are responsible for the 
performance of illegal acts, although done at the command of 
their superior officers ; and, in general, the militar}^ administration 
is subordinated to the civil. In this way the Anglo-Saxon states 
believe that individual liberty is guaranteed against executive 
encroachment, and that the formation of a specially privileged 
bureaucracy is prevented. Naturally this gives large powers to the 
judicial department, which not only punishes offending officials, 
but, by the issue of writs of mandamus and injunction, may compel 
officials to perform or to refrain from performing certain acts. 

On the other hand, the states of Europe, emphasizing efficient 
government rather than individual freedom, believe that adminis- 
trative officials, in the discretionary performance of their functions, 
may have occasion to violate the laws that apply to ordinaiy citizens. 
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In such case they are called to account before special administra- 
tive courts composed mainly of superior executive officials. These 
apply a special form of law and procedure, basing their decisions 
mainly on administrative ordinances, and taking into consideration 
political expediency and general principles of justice. Under this 
system a series of administrative courts exists parallel with the 
ordinary courts, the former applying administrative law to public 
officials, the latter applying private and criminal law to private 
individuals. 

• Separate administrative courts originated in France, where the 
national administration was powerful and closely centralized, while 
the judiciab bodies — the \0c2l pai'lemejits — were not united into 
a national system. The powerful monarchy naturally resented in- 
terference with its acts on the part of the courts, and royal officers 
took the place of the older judicial bodies. Montesquieu’s theory as 
to the separation of powers was accordingly interpreted to mean 
that the judiciary should not interfere with the executive ; and the 
separate system of administrative courts has been adopted by every 
government established in France since 1789, and imitated by the 
other states of continental Europe. Even in the United States 
traces of administrative jurisdiction are found in the semijudicial 
bodies acting under some of the administrative departments and 
in the commissions appointed for the regulation of certain public 
or quasi-public interests. 

Both the English-American system of subordinating public 
officials to the ordinary courts and the continental system of 
separate administrative courts have certain advantages and disad- 
vantages. While the former offers better protection to individuals 
against executive aggression, it must be admitted that the applica- 
tion of administrative law by the ordinary courts results in a tech- 
nical procedure and in the formation of a number of special 
remedies. On the other hand, separate administrative law and 
courts makes possible a simpler law and procedure for public 
officials in their administrative acts, and allows considerable elas- 
ticity in applying principles of expediency and justice. At the 
same time there is the constant probability of conflict between the 
two series of courts or between the administration and the ordinary 
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courts. Sometimes both kinds of courts claim jurisdiction; some- 
times both refuse to take jurisdiction. The fact that some legal 
method of settling these conflicts is provided does not obviate the 
delay and expense of litigation required to bring a case before the 
court that has final power of decision. Even more important is 
the danger that justice may not be secured under administrative 
courts if governmental policy demands a certain decision. Individ- 
ual nghts are often sacrificed when the administration is both the 
offender and the judge of the offense ; and experience shows that 
the principle of separate administrative law and courts works out 
in practice as a means of strengthening the executive. 

116 . Relation of judiciary to legislature. In addition to the 
. fact that the law which courts interpret and apply is, in the main, 
created by legislatures, and that legislative appropriations are 
necessary for the maintenance and operation of the judicial depart- 
ment, lepslatures exert a further control over the ordinary judiciary. 
Except in the United States, where the federal judiciary is pro- 
vided- for and its tenure fixed by the Constitution, judicial depart- 
ments are created by legislative statute and may be modified or 
abolished by legislative enactment. Even in the United States the 
judrcial department has been organized by Congress, and mio-ht 
be ^dually destroyed if Congress abolished each judgeship at the 
expiration of the term of its incumbent, and Congress may hasten 
this process by impeachment. 

In most states certain judicial powers have been retained by 
the upper houses of their legislatures. The reasons for this are 
historrcal, and considerable difference exists as to the parties and 
subjects over which they have jurisdiction, and the nature of the 
penalties that they may impose. In England the House of Lords 
is nominally the highest court of appeals. In practice its judicial 
functions are exercised by the lord chancellor, who may be a 
commoner, and by four jurists appointed by the crown to serve 
as Lords of Appeals. Impeachment, though it was an important 
means of controlling the great officials of government in the de- 
velopment of the English constitutional system, is no longer 
needed, as the ministry is responsible to the people through 
the House of Commons. The framers of the United States 
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Constitution, influenced by the theory of the separation of depart- 
ments, limited the judicial powers of the Senate to the trial of gov- 
ernmental officials for indictable offenses, and restricted the penalty 
to dismissal from office and disqualification for future officehold- 
ing. This power of impeachment has been very sparingly used, 
and the independence of the executive and the judiciary have 
accordingly not been threatened, although a negative form of 
responsibility has been secured. The German Bimdesrath has no 
power of impeachment but is given authority to restrain the com- 
monwealths from disturbances and from violations of justice. The 
French Senate is given the widest powers of impeachment. It has 
jurisdiction not only over officials but over any person considered 
dangerous to the security of the state, and no limit is placed on ■ 
the penalty it may inflict. Since the French president and his 
ministers are practically responsible to the Chamber of Deputies, 
and the ordinary courts are able to deal with all offenders, the pos- 
session of such extensive powers by the Senate seems unnecessary. 

The most important form of judicial control is that exercised by 
the courts in declaring statutes void because enacted by bodies in 
excess of their legal powers, or, as usually stated, because they are 
"unconstitutional.” This principle has reached its highest devel- 
opment in the United States. In England enactments of minor 
legislative bodies may be declared illegal by the courts, and in 
Germany the statutes of the commonwealth legislatures have oc- 
casionally been set aside by the courts as contrary to the common- 
wealth constitutions. In Canada and Australia the judiciary, in 
interpreting the parliamentary statutes on which these governments 
are based, exercises analogous functions. However, in none of 
these states may the judiciary declare acts of the supreme legis- 
lature unconstitutional. Statutes enacted by the national lawmaking 
bodies of England, loanee, and Germany are accepted as final, 
even if in direct violation of written constitutions, and the con- 
stitution of Switzerland distinctly provides that every statute of the 
Federal Assembly must be regarded as valid.i In the United States, 
on the other hand, not only do commonwealth courts disallow acts 
of the commonwealth legislatures, if contrary to commonwealth 

^ Swiss constitution, Art. 113. 
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constitutions, but the federal courts disallow commonwealth statutes, 
if opposed to the federal Constitution or to treaties or statutes made 
in pursuance thereof, and even set aside acts of Congress, if 
contrary to their interpretation of the federal Constitution. 

This large judicial power is not distinctly set forth in the Con- 
stitution of the United States or in those of its commonwealths, 
but has been gi'adually developed by the courts as desirable for the 
maintenance of a federal government with coordinate departments, 
and of a written constitution. While it was suggested in some 
early decisions of English courts that acts of Parliament might 
be so unjust that the courts would refuse to enforce them, this 
®^to^^®tic*n never became an established rule. On the contrary, 
the principle that acts of Parliament could not be questioned by 
the courts became firmly established in constitutional law. In the 
colonies, however, appeal was frequently taken against actions of 
the colonial legislature or executive to the king in council, and 
the courts of Great Britain declared acts of the colonial legislatures 
invalid on the ground that they exceeded the powers granted by 
the colonial charters. Thus grew up in. America the idea of wTit- 

ten constitutions, of delegated powers, and of judicial review of 
legislative acts. 

^ . Even before the adoption of the federal Constitution the courts 
in several commonwealths declared acts of the legislatures uncon- 
stitutional, the first distinct issue being in 1780, in the New Jersey 
case of Holmes v. IV/zltoH, The history^ of the federal convention 
shows that it was intended to give the federal courts power to 
nullify commonwealth statutes if contrary to the federal Consti- 
tution, but it is not clear that this power extended to acts of 
Congress. In 1803, in the case of jHarbitry v. JHadisoji, the 
Supreme Court declared an„ act of Congress unconstitutional, and 
therefore void; and in the case of Fletchc^ v. Peck, in 1810, a 
commonwealth statute was for the first time distinctly annulled. 
Similar decisions, disallowing commonwealth statutes, were fre- 
quently made, but not until 1851’ was another federal statute 
declared void. The Dred Scott Case (1857) was a broad applica- 
tion of the power of judicial control; and since the Civil War 
judicial revision of federal legislation has been rapidly extended, the 
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Legal Tende}^ Case (1870), the Civil Rights Case (1883—1884), 
the Income Tax Case (1895), and the Instdar Cases (1901) being 
the most important in which the jurisdiction of Congress has been 
questioned. This principle of judicial revision, worked out by the 
federal courts, was gradually adopted in the commonwealths with 
reference to their laws, and is now an accepted part of our juris- 
prudence. It leads to a strong respect for constitutions and pre- 
vents radical legislation ; at the same time, because of the difficulty 
of constitutional amendment, it provides an elastic method of ex- 
tending constitutions to meet new conditions. This is especially 
true in the federal government of the United States, where 
decisions of the Supreme Court have become the usual form of 
constitutional amendment. 

It must be remembered, however, that the courts, even in the 
United States, may act only when the case comes under the juris- 
diction that is given to them by the Constitution and the laws. 
With many broad questions of constitutional law affecting executive 
and judiciary the courts may not deal ; and they may act only when 
the rights of legal persons are involved and when cases are 
properly brought before them. Even then the decision, while it 
is conclusive as to the parties before the court and serves as a 
precedent for future cases, does not repeal the statute concerned. 
It declares that in the particular case before it the statute will not 
be applied because it never was a valid statute. American respect 
for the judiciaiy, due largely to the fact that our government has 
been created and controlled, and our public opinion determined, 
in the main, by lawyers, causes the other departments of govern- 
ment to yield deference to such decisions, and the objectionable 
statutes are repealed or become obsolete through nonenforcement. 

117 . Organization of the judiciary;. The preceding discussion 
paves the way for a brief outline of judicial organization in leading 
modern states : 

I. England, From early times the administration of justice in 
England was centralized. Judges of the courts of Common Law went 
from London on circuit, and the Court of Chancery at Westminster 
extended its jurisdiction over the entire kingdom. By the judicial 
reorganization of 1873-1879 greater uniformity was secured and 
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jurisdiction was more logically distributed ; at the same time a 
certain amount of decentralization was secured by the creation of 
local county courts, which have largely absorbed the functions of 
the earlier circuit judges. At present the judicial system of Eng- 
land is organized as follows : The House of Lords, really the lord 
chancellor and the four 'Haw lords,” is the court of last resort. 
Below this stand the Court of Appeal and the High Court of Justice. 
The latter is subdivided into a chancery division, a king’s bench 
division, and a probate, divorce, and admiralty division ; and the 
judges of these courts try cases on circuit in "assize towns” in 
various parts of the country. The lord chancellor, who presides 
over the chancery division, and the lord chief justice, who presides 
over the king’s bench division, are appointed by the crown on 
the recommendation of the prime minister; other judges on the 
recommendatioil of the lord chancellor. Below these are the county 
courts and the justices of the peace. The latter are usually coun- 
try gentlemen, serving without pay, and play an important part in 
English life. Acting singly, they may hold preliminary examina- 
tions or issue warrants ; two or more justices may hold petty ses- 
sions; and all the justices of the county meet quarterly in quarter 
sessions for their more important judicial functions. All criminal 
cases, except petty cases coming before courts of summary juris- 
diction, are tried before juries. In civil cases juries are falling into 
di§use, although in most cases a jury trial may be demanded by 
either party. 

2. Fraitce, As already indicated, the judicial department in 
France is divided into administrative courts for the trial of public 
officials, and ordinary courts for the trial of private individuals. 
The former consist of the Council of State, which is the court of 
last resort in administrative questions, and a number of courts and 
councils, each of which is directly subordinate to the Council of 
State. Of the ordinary courts the Cassation Court at Paris has final 
authority. Below it are twenty-six courts of appeal, which hear 
cases brought up from the courts of first instance in the local areas. 
Justices of the peace have jurisdiction over petty cases. All judges 
are appointed nominally by the president, actually by the minister 
of justice. If dispute arises as to whether the administrative courts 
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or the ordinary courts have jurisdiction in a given case, there is a 
Tribunal of Conflicts whose province it is to decide. In France 
juries are not used in civil cases, the judges deciding questions both 
of fact and of law. Juries are used, however, to determine inno- 
cence or guilt in criminal cases. The preliminaiy examination of 
criminal indictments is not conducted by a ” grand juiy,’^ as it is 
in England and the United States, but by an examining magis- 
trate {juge d' instruction), who may dismiss the case or send it 
for trial. 

3. Germmiy. Except for the supreme court of appeal 
gencht) at Leipzig, whose judges are appointed by the emperor 
on the advice of the Bundesrath, there are no federal courts in 
Germany. The courts of the various commonwealths are also 
imperial courts, the judicial districts being determined and the 
judges being appointed by the commonwealth governments. At 
the same time imperial statutes prescribe a uniform organization 
and procedure, and the decisions of the imperial court give uni- 
formity to the law. The Empire also has uniform civil, commercial, 
and criminal codes. As in France, there is in each commonwealth 
a series. of administrative courts and a series of ordinaiy courts, 
with a court of conflicts standing between the two jurisdictions' 
Juries are used only in the graver criminal cases. 

Bhc LBittcd States, The judicial system of the United States 
is divided into two distinct series of courts, the commonwealth 
and the federal. Each commonwealth has its own set of courts, 
usually of three grades, and these apply the criminal and civil law 
of the commonwealth. J udges are sometimes appointed and some- 
times elected. Federal courts, whose existence is provided for by 
the Constitution, consist of a supreme court, the circuit courts 
of appeals, and a number of district courts. Federal judges are 
appointed by the president, with the consent of the Senate. 

The jurisdiction of the federal courts extends over two classes 
of cases, according to : 

I. The ncLture of the parties concerfied. Cases in which the 
commonwealth courts could not properly have jurisdiction, such as 
cases concerning foreign diplomatic agents, or disputes between 
two commonwealths, and cases in which commonwealth courts 
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could not have entire jurisdiction, such as suits between* citizens of 
different commonwealths, come under the jurisdiction of the federal 
courts, 

2. The nature of the questions involved. Cases of admiralty or 
maritime jurisdiction, and all cases arising under the Constitution-, 
laws, and treaties of the United States come under federal jurisdic- 
tion. This enables the national government to maintain the same 
interpretation of the Constitution in all parts of the United States, 
and to enforce a uniform system of federal law. 

The division of jurisdiction among the various federal courts is 
detemiined by act of Congress, some courts having both original 
and appellate jurisdiction, others having appellate jurisdiction 
only. 

Congress has also created several special courts, such as the 
Court of Claims, to try cases of claims against the United States ; 
and the Court of Private Land Claims, to try cases arising under the 
treaties of territorial cession made with Mexico in 1848 and 1853. 
In addition. Congress has created courts for the District of Colum- 
bia, for the territories and dependencies, and for the reservation 
Indians. Such courts partake of the nature of both federal and 
commonwealth courts. Except in the higher courts, whose deci- 
sions are mainly on appeals, juries are ordinarily used in both 
civil and criminal cases. 

While each commonwealth determines the organization of its* 
own judicial system and creates its own law and procedure, there 
is a general uniformity in these respects to be found over the 
entire United States. This is due, in the main, to the basis, of 
English common law upon which the legal system of almost all 
the commonwealths rests, and to the spirit of judicial comity 
between the commonwealths.^ The Constitution of the United 
States ^ requires the courts of each commonwealth to give full 
faith and credit to the records and judicial proceedings of the 
courts of other commonwealths, and decisions are often quoted 
as precedents in commonwealths other than that in which the 
decision was rendered. 

Gamer, Introduction to Political Science, pp. 583-585. 
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Over many cases federal and commonwealth cojirts have con- 
current jurisdiction, although the defendant in such cases may 
usually remove the case to a federal court if he chooses, or may 
have the decision of a commonwealth court reviewed by the 
•Supreme Court, if any right arising under the Constitution or laws 
of the United States is involved. In practice many cases over 
which the federal judicial power extends are left to the common- 
wealth courts, although in such cases a transfer to the federal 
courts may be made either before or after a decision has been 
given. In these and other ways the judicial system of the United 
States is adjusted, federal and commonwealth courts complement- 
ing each other, with final authority, in case of disputed jurisdiction, 
lying in the Supreme Court. 
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118. Functions of political parties. A political party consists 
of a group of citizens, more or less organized, who act as a political 
unit, and who, by the use of their -voting power, aim to control the 
government and carry out their general policies. While existing, 
in the ‘main, outside political 

parties form at present the vital fprQc that keep^ the^^^^ 

■QLfte. statoin ,'QpgiiJi?n.:'' ■ ^ " '' : . , ' 

When the functions performed by political parties and the 
reasons forTheir existence are analyzed, the clpse^ Q^^ 

PPMfiQal part democracy is evident.^ In 'despotisms, 

where the people have no legal voice in government, they can 
express disapproval or desire for change only by assassination or 
armed rebellion. By such methods an obnoxious ruler may be 

^ Macy, Party Organization and Machinery, Introduction. 
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deposed, but through them there is little hope of establishing per- 
manently a more tolerable form of goveiaament or of substituting 
a consciously formed general will for the will of the despot. Grad- 
ually, however, the voluntaiy association of subjects to resist 
tyrannical rulers developed democracy. Large bodies of men 
became accustomed to form and execute common purposes ; the 
principles of election and representation in selecting governing 
officials were introduced ; the electorate was widened ; and restric- 
tions were placed on government by means of written constitu- 
tions and of referendums. In the democracies thus established 
some form of organization was necessary in order that the people 
might continue to formulate and execute their will ; and the vol- 
untary associations, through whose efforts democracy was secured, 
were perpetuated in political parties, by means of which democracy 
is workable. Political parties are never found except in democ- 
racies ; political parties, of some degree of organization and in- 
fluence, always exist in democracies. In the Greek cities and ip. 
the Roman republic, factions, or parties, controlled the govern- 
ment; in the free cities of the Middle Ages similar groupings 
arose ; and in all modem democratic states parties exist in the 
form of associations, back of the government, into which the 
people are organized. 

In democracies political parties arise, or new groupings are 
formed, in the presence of great issues. When difference of 
opinion exists on general questions of vital interest to the state, 
minor disagreements are forgotten and parties are formed as 
people take sides on the main questions. Such division Inay be 
based upon racial differences, especially if one race is an invader 
or conqueror. Political parties in Hungary follow race lines. 
Sometimes religious differences give rise to parties, as was the 
case in all parts of Europe during the sixteenth century, and is 
now illustrated by the political organization of the Catholic party in 
'Germany. Usually questions of internal organization or policy lie 
at the basis of parties. The contest between king ajid people gave 
bitth to political parties in England, and traces of the same con- 
tesi^are found in the monarchial parties in France, the republican 
parties in Spain, and the parties formed on the lines of class 
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distinction in many parts of Europe. The form of union to be estab- 
lished by the American commonwealths and the extent ©f national 
powers were questions on which the people of the United States 
disagreed. At present most political issues are economic in nature, 
and parties represent common interests in occupations, common 
economic classes, or common ideas as to economic policy and 
regulation. The landed classes, the capitalists, the labor party, 
socialists, free traders, free silverites, and similar groupings are 
typical. 

Even in the absence of important issues or of natural lines of 
cleavage political parties may retain their organization and strength. 
This will be the case in democratic states when the political party 
has become, legally or extralegally, a part of the actual govern- 
ment, and acts as a unifying agency, securing harmony of action 
among the various departpients and divisions of the governmental 
system. In the United States, where the principles of separation 
and division of powers have been carried to greatest extremes, 
there is particular need for such a force. Executive, legislature, 
and judiciary are independent and may work at cross purposes. 
National, commonwealth, and local governments have distinct 
functions with few points of contact. To bind these disconnected 
organs into a unity and secure the harmonious operation of the 
entire government of the United States, by controlling the officials 
and the policy of all departments in all areas, is the work of 
political parties ; and to do this work they have been compelled to 
develop and maintain a complex and powerful organization. In 
England the party perfoi“ms a similar function in a different way. 
The effectiveness of the cabinet system, by which the party in 
power controls the executive through its majority in the legislature, 
depends upon permanent, well-organized parties ; the one in power 
directing both legislation and administration, the one in opposition 
ready to take up this same function at any time. 

In both these states, then, and to a lesser degree invothf 
modem states, political parties serve as the motive force and 
unifying agency that make democraGy workable over large aport- 
They are a constant protest against too great separation of the 
istration from legislation, and of local from central orgam of the 
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Since the government of every state is a unit and must act as a 
unit, defects in organization, preventing^unity, are made good by 
the growth of extralegal institutions whose strength will depend 
upon the work that they must do. 

A general summary of the functions of political parties may be 
stated as follows. In democracies they furnish the organization by 
which, through elections, referendums, and the influence of public 
opinion, general will may be formulated and carried into effect. 
When great issues arise they furnish a means by which citizens 
may subordinate lesser differences of opinion and decide questions 
of vital concern. Where considerable separation or division of 
powers exists parties serve as a unifying force, which, by con- 
trolling the various organs of government, secures harmonious and 
consistent policy and administration. Accordingly, other things 
being equal, political parties will be best organized and most 
powerful in the most democratic states, in states where the most 
critical issues are found, and in states organized most completely 
on the basis of separation and division of powers. Various com- 
binations of these conditions determine, in the main, the party 
situation in modern states. 

119. History of political parties. The present position of 
political parties, recognized by all as essential factors in political 
life, and in some states made a legal part of the governmental 
system, is comparatively new. Even in the eighteenth centuiy 
party government was not foreseen ; and parties, commonly called 
'' factions,'' were considered dangerous to public welfare. Party 
contests suggested disorder and violence, the overturning of estab- 
lished governmental institutions, revolution, and the death or exile 
of defeated leaders. Even in^ England, where party struggles were 
carried on earlier and with greater freedom than elsewhere, such 
conditions were found. The framers of the Constitution of the 
nbHied States, while creating a form of organization that made 
'Cmn^-'-parties inevitable, made no provision for them in their plan, 
atd hop^That “factions" would be unknown in America. The 
bittX <^o^t^it)ution of the past century has been the creation of 
test ai^ all of whom are loyal to the established governments and 
partly ^ns of their states, so that the opposition party may come 
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into power without a shock to the political traditions of the state. 
Such is now the case in^ England and the United States. In the 
newer democracies of the continent, France and Italy for example, 
party groups, called irreconcilables,'’ opposed to the existing 
form of government, are still found. 

Considerable grounds for the former distrust of political parties 
were given by the history of those states in which political parties 
were foreshadowed. The class struggles and factional quarrels at 
Athens and Rome, the Guelph and Ghibelline contest that disturbed 
the Italian republics, the riots between the supporters of the house 
of Orange and the Republicans in the Netherlands, and the civil 
war in England showed the inevitable tendency to form voluntary 
associations as soon as some degree of democracy existed, and 
seemed conclusive proof that such factions were dangerous to 
public peace and political stability. 

In their modern form political parties originated in England. 
Even in Elizabeth’s time the Puritans appeared as a body of men 
holding the same views on definite religious and political questions, 
and trying to secure their establishment in opposition to the wishes 
of the queen and her ministers. As the contest between king 
and people developed in the Stuart period, the opponents of arbL 
traiy government in church and state became known as Round- 
heads, while the supporters of the king were called Cavaliers ; and 
these soon formed the opposing factions of a civil war. The Res- 
toration brought the Cavaliers into the ascendancy, but the opposing 
party revived, and by the time of the debates over the Exclusion 
Bill (1679) the factions received the nicknames of Toiy and 
Whig. These parties represented two different theories of English 
constitutional relations. The Tories w-ere the upholders of absolute 
monarchy ; the Whigs desired a monarchy limited by Parliament. 
The Tories desired no change in the organization or functions of 
govemrhent ; the Whigs subordinated the form of government to 
the needs of public welfare. • 

After the Revolution of 1688 the more extreme Tories became 
Jacobites and finally died out; the remainder became the support- 
ers of the king of England, and , gradually came to recognize the 
rights of Parliament and of the people. With the accession of the 
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house of Hanover the Whigs, the opponents of royal prerogative, 
found themselves the supporters of the, new dynasty, while the 
Tories, the upholders of royal power, were the opposition. This 
destroyed the original issue, and party enmity and political violence 
subsided. For a time parties degenerated into personal factions 
among the ruling classes, but the way was prepared for new par- 
ties, based on modern issues and holding their present position in 
the government. By the time of George III the present Liberal 
and Conservative parties had been formed. The Liberal party 
became the advocate of reform and progress. They favored the 
widening of the suffrage, the more equitable system of represen- 
tation, the removal of religious disabilities and of restrictions on 
industiy and trade. The Conservative .party emphasized order and 
security. They held to the old historic view of the constitution, 
and desired to safeguard vested interests and resist dangerous 
innovations. 

At present the old distinctions are passing away. Many reforms 
have been the work of the Conservatives, and new issues such as 
home rule, protection, imperialism, and public education are sup- 
ported or opposed by members of both parties. The present crisis 
(1914) over home rule will probably cause a tightening of party 
lines ; but, in general, party organization is maintained, as in the 
United States, because of the work that the party must perform 
in government. 

In the American colonies party lines were drawn similar to those 
in England and in each colony a conflict was carried on between 
the governor, representing the crown, and the assembly, repre- 
senting the colonists. The division within the colonies between 
the friends and the opponents of royal prerogative became national 
in scope and organization as the Revolution approached, — Patriots 
and Tories representing respectively the enemies and the friends 
of Tngland. In every colony the Patriots secured possession of 
the government, and the outcome of the war destroyed the Tories 
as a political power, since those who did not migrate to Canada or 
Englahd were compelled to accept the new state of affairs. 

Aftei\ independence was secured the form of government became 
the issue^ Those who desired a strong central government and 



POLITICAL PARTIES 295 

favored the adoption of the Constitution organized as Federalists, 
their opponents as Antifederalists. After a bitter fight in every 
commonwealth the adoption of the Constitution destroyed the Anti- 
federalists as a party, but the same general division has existed 
to this day. On the one hand is the progressive party, favoring 
liberal interpretation of the Constitution, protective policy, imperial- 
ism, and general extension of governmental power. On the other 
is the conservative party, upholding a policy of strict construction 
and anti-expansion of governmental powers. In general the party 
in power leans to the former, and the party in opposition to the 
latter attitude. 

During Washington’s administration the opposing elements ciys- 
tallized into the first parties under the Constitution. The Federal- 
ists, led by Hamilton, favored strong national government and 
protection of property interests. They were friendly to England in 
her great contest with France, and were supported by the commer- 
cial and manufacturing classes. The Republicans, led by Jefferson, 
emphasized the rights of the individual and opposed extensive gov- 
ernmental authority. They were friendly to France, where the 
revolutionists were proclaiming similar principles, and secured their 
main support among the agricultural and laboring plasses. 

A number of causes led to the disappearance of the Federal 
party. Among these were the growing democratic spirit of the 
country, internal dissensions among the Federalist leaders, and 
unpopular methods, such as the Alien and Sedition acts and op- 
position to the War of 1812. Besides, the Republicans, who came 
into power in 1801, took over the strongest principles of the Fed- 
eralists and were joined by many former Federalist leaders. As a 
result, from about 1816 to 1832 there were no distinct issues and 
no strong parties. Men divided on personal grounds, and this so- 
called ‘Vera of good feeling ” was really a period of bitter personal 
politics. 

By 1830 new parties began to form. Jackson, extending tMb 
ideas of Jefferson concerning popular sovereignty, applied the stmct- 
construction principles in the form of opposition to the tarirf the 
national bank, and internal improvements. H is followers ^k the 
name of Democrats, and his opponents, centering arounj Hei 
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Clay, took the name of Whigs. During the succeeding twenty 
years the chief tendencies were the growth of democratic spirit — 
due to industrial and commercial development, increased immigra- 
tion, and the opening up of the West — and the rise of modern 
political methods, such as party organization, nominations, the 
caucus, and the spoils system. 

The slavery controversy split both parties and led to a section- 
alization of issues. Numerous antislavery organizations, concen- 
trating their strength, formed the Republican party, and in i860 
elected their president. While the Civil War removed the leading 
issues, the Republican and Democratic parties retain their organ- 
ization and contest elections in all governing areas. As a survival 
of the Civil War, the Democratic party remains firmly intrenched in 
the South ; but most issues are now raised for campaign purposes, 
and the party in power adapts its policies to circumstances and to 
public opinion. 

In addition to the main current of politics in the United States, 
numerous small parties, standing for particular or temporaiy inter- 
ests, have arisen, but have never exerted a controlling influence 
in national politics. Among these may be mentioned the Know- 
Nothing party, the Prohibition party, and the various Socialist and 
Labor parties. 

The history of political parties in the various states of conti- 
nental Europe is a complex and confusing stoiy. Even a brief 
outline of their origin and growth would necessitate extensive dis- 
cussion of the internal and international difficulties of the past 
century. Arising during the various revolutions through which the 
existing degree of democracy has been evolved, they neither rep- 
resent consistent lines of development nor are they based on uni- 
form political principles. In no European state have two perma- 
nent and well-organized parties developed, nor do parties occupy 
as prominent a place in government as they do in England and 
thie United States. Party groups are formed on lines of race, re- 
ligitin, class spirit, and economic interests. Personal followers of 
formtsr royal lines or of present popular leaders form additional 
politicdil groups, and shifting combinations are held together tem- 
porarily by common grievances or by common hope of gain. In 
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each state peculiar conditions of national life or particular phases 
of national history give rise to groups that, for a time at least, 
consider themselves political associations. Party history is there- 
fore a series of kaleidoscopic changes, concerted action in time 
of crisis or under a powerful leader being followed by disintegra- 
tion as minor differences again assert themselves or as parties are 
manipulated by skillful statesmen. Aside from the parties formed 
on racial or religious lines, and from those opposed to the existing 
form of government, various shades of conservatisrh and radicalism 
are represented. In general, the Socialists exhibit the most definite 
and consistent policy, branches of this party being found in all the 
leading states. 

120. Present political parties. The preceding discussion of the 
history of political parties and of their functions suggests certain 
conditions of good party government. For instance, the existence 
of two distinct and well-organized parties is presupposed. If more 
than two parties exist, difficulties are met in controlling the gov- 
ernment by means of the party system. Besides, the party out of 
power must not be revolutionary. It must be recognized as a legiti- 
mate body, entitled to attain to power and trusted to rule without 
overthrowing fundamental political principles. Further, certain 
lines of cleavage are undesirable. Racial and religious differences, 
or distinctions based on social classes, are dangerous, since they 
kindle bitter passions, each side believing that the other is com- 
posed of enemies that are threatening the very foundations of the 
state. Real differences of opinion on public matters of general 
concern form the natural basis for political parties. 

In applying these general principles to the existing party situ- 
ation in modern states considerable variation is found. On the one 
hand stand England and the United States, each of which has 
two strong parties, based, originally at least, on public issues, and 
furnishing the motive force for government. These states differ, 
however, since in England, whose government is parliamentary/ 
the party is a legal part of the political system, thoroughly in har- 
mony with the organization of government. In the United States 
the party has grown up outside the constitutional system/' and 
operates it indirectly. In Europe a different situation is |ound. 
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Numerous party groups, based on racial, religious, and social issues, 
struggle, tlirough shifting combinations, to control the government. 
Irreconcilables, opposed to the existing form of government, are 
found in several states. Accordingly, while the forms of party 
government have been imitated, the foundations upon which that 
system rests are lacking, and parties play a subordinate part. Nat- 
urally, then, popular control is weakened, and actual power rests 
with an official bureaucracy or an irresponsible legislature. 

The party situation in leading modern states may be outlined as 
follows : 

I. The United States. At the present time political parties in 
the United States show the most highly developed organization 
and exercise the greatest powers. A number of reasons for this 
condition may be given. Great extent of territory and a large pop- 
ulation composed of various nationalities, and including numerous 
interests and sections, make it difficult for the majority, unless 
organized, to express its will. The separation of executive and 
legislative departments and the division into federal, common- 
wealth, and local governing areas create a system of governmental 
decentralization, necessitating some extralegal unifying agency to 
secure harmony in action. Moreover,' the large number of elective 
officials, the frequent elections, and the fact that reelection is 
unusual, have given strength to parties through their control of 
nominations and elections. 

This is particularly true in the election of the president. In the 
actual working of the method provided by the federal Constitution 
for electing the president, it soon became evident that the real 
selection would not depend upon the judgment of the electoral 
college. Since its members assembled by commonwealths, not 
meeting together for deliberation, and since the exclusion from the 
college of federal officeholders kept out the leaders in national 
life, the college became a mere machine for registering popular 
>^11.1 In the large electorate thus, created for electing the national 
h(?^d, some organization to control nomination and election was 
inefptable ; and, unprovided for in the constitutional system proper, 
it grey up outside the framework of the government and is adjusted 

1 Lowellj The Government of England, Vol. I, p. 440. 
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to it with difficulty. As a result, owing to the extralegal position 
of the party and the irresponsibility of its leaders, an exceptionally 
strong organization is needed to enable it to do its work. 

The peculiar relation of parties to government in the United 
States is worked out suggestively in Goodnow’s ''Politics and 
Administration.’' A brief summary follows : The primary functions 
of the state are the making and the enforcing of law. Practical 
political necessity demands harmony between the expression of 
state will and its execution, and popular government requires the 
subordination of the executing to the expressing authority. In the 
United States, because of the extreme to which the theory of 
separation of powers has been carried, this harmony and subordi- 
nation is not provided for in the legal organization of the state ; 
hence it has been secured by means of political parties, which, as 
extralegal parts of the governmental system, aim to control both 
legislation and administration. 

Again, in every large state a distinction between central and 
local governmental functions is necessary, and this division is par- 
ticularly evident in federal states. Here again, however, the har- 
monious working of government demands the subordination of 
local to central administration. In the United States division of 
powers is carried to great lengths, and local officials are almost 
entirely free from central administrative control. Political parties, 
therefore, controlling both central and local politics, and using 
offices as rewards for party service, are the real bonds of union. 
As a result, then, of the great amount of work that parties must 
perform in . the United States, their powers are large and their 
organization is strong, and since they exist outside the legal organ- 
ization of the government their leaders are irresponsible. 

The "spoils system” and the "boss” are therefore natural 
r^esults of American conditions, and the chief needs are greater 
centralization in administration, granting at the same time l ocal 
self-government in the form of local legislative power, and legal 
recognition of political parties by governmental regulation of 
nominations and elections. By such means the woi"k ..required 
of the parties will be lessened and party leaders will/be made 
responsible. 



300 INTRODUCTION TO POLITICAL SCIENCE 

At tlie present time no distinct issues separate parties in the 
United States. The "free-silver” movement of’ 1896 split both 
parties, especially the Democratic, and for a time it seemed that 
horizontal party lines, corresponding to social classes, would be 
formed. Colonial expansion, after the Spanish War, created a 
new issue in 1900, on which the Democrats are conservative, 
opposing our foreign colonial policy, while the Republicans stand 
for the control of subject peoples in the interest of expansion and 
commerce. The tariff is still a favorite subject of controversy, 
although the desire for large national income and the influence of 
complex business interests prevent the party in- power, whichever 
it may be, from making radical changes. On most other questions 
the parties follow an opportunistic policy, adapting their platforms 
to current public opinion and to the various interests within the 
party. Organization is j ealously 'maintained and the chief aim is 
to win elections and get the offices. Existing minor parties, such 
as the Prohibitionists and the various socialist and labor groups, 
exert little influence in national elections and have no represen- 
tation in Congress, although the voting strength of the Socialists 
is increasing. 

2. England. While, in the United States, parties developed 
after the formation of the constitutional system, as a means of 
working the cumbrous machinery already provided, in England 
the existing constitutional system, in its actual operation, grew out 
of party life and contests. Accordingly, the party, standing outside 
the legal organization in the United States, occupies in England 
a more definite legal position and is more thoroughly in accord 
with the form of government. The continued existence of two 
parties in the House of Commons led gradually to the principle 
of cabinet responsibility. Ministers, at first responsible as indi- 
viduals,, came to realize that success depended upon consisterit 
parliamentary support, and that greater security resulted from 
presenting a united front, standing or falling together. The 
Opposrtion learned that their chances of attaining to power were 
increased by the same procedure, and this organized rivalry in 
tom strengthened the parties. As a result the party forms an 
integral part of the English national system. The majority in the 
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House of Commons, acting under the guidance of the party 
leaders, controls* the government. Because of this harmonious 
relation between government and party there is no need that the 
national parties maintain strong organization in local areas. Con- 
sequently England is spared many of the evils of overorganization 
prevalent in American local government. 

Several serious objections maybe raised to party government as 
developed in England. Its successful operation depends upon 
the continued existence of only two parties. If a strong third party 
arises, or if parties split up into numerous groups, the administra- 
tion, dependent upon temporary coalition, becomes weak and its 
tenure is mac|e unstable. The English system, also involves the 
enforced absence from public life of some of her best administra- 
tors. The leaders of the Opposition, no matter how able or 
experienced, are debarred from public service until their party 
secures a parliamentary majority. Besides, the Opposition is not 
always genuine. Desirous of ousting its opponents, it naturally 
assumes an attitude of criticism, regardless of the merits of the 
question at issue, often delaying or preventing the passage of 
measures necessary for public welfare. Even within the party, 
issues are not decided solely on their merits, since the necessity 
of supporting the policy of the party as a whole involves com- 
promises, resulting in certain limitations on personal freedom of 
opinion and action. 

The existing political parties represented in the English Parlia- 
ment are four in number. The two major parties. Liberals and 
Conservatives,^ while maintaining, in general, their respective 
traditions of progress and order, differ on few essential points. 
Broadly speaking, the tendencies of the Liberals are more demo- 
cratic, more interested in internal than in foreign affairs, and more 
favorable to the laboring classes and to local government. They 
are also suppoited by the Nonconformists in religion. The Con- 
servatives have more respect for existing institutions ; they have 
usually favored an aggressive foreign policy; and they strongly 
support the interests of the Church of England, of the landowners, 
and of the liquor sellers. These general tendencies, however, show 

Now often called the National Unionists. 
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many exceptions during the last forty years, the stress of party 
rivalry often uprooting established party principled. 

The minor parties, the Irish Nationalists and the Labor party, 
have more definite purposes. The former aims at the separate 
welfare of the Irish people. Favoring the abolition of coercion 
acts, the transfer of land from large holders to the farmers, and 
especially Irish home rule, they form temporary alliances with 
any party that will give assistance, never losing sight of their 
main objects. The Labor party aims at legislation favorable to 
the working classes ; wider democi'acy, including woman suffrage ; 
local option for liquor selling ; and the application of various so- 
cialistic principles. ^ 

3. France. Political parties in continental Europe take the form 
of numerous and constantly shifting groups, having few traditions 
and little real power. Since no group is strong enough to control 
all the others, a dangerous sense of irresponsibility results and 
government is carried on by the temporary coalition of those 
groups that have common interests or expect mutual benefits. 
This condition is particularly distressing in France, whose govern- 
ment is based on the cabinet system, presupposing two strong 
parties ; and which has adopted the principle of election, even in 
choosing its executive head. The difficult position of the French 
» president and the instability of ministries in France are notorious. 
At present there are a half dozen or more major party groups, 
with minor subdivisions. Nationalists and Conservatives represent 
the reorganized monarchial parties. Republicans shade off through 
varying degrees of radicalism to socialism. The moderates, known 
as Government Republicans, supported by various coalitions, 
usually form the ministries. Other groups are known as Prog- 
ressist Republicans, Radical Republicans, Socialist Radicals, 
and Socialists. 

Several causes for the subdivisions in French parties may be 
stated.^ There is a general lack of political consensus. Ever since 
the French Revolution parties opposed to the form of government 
have existed, and each radical change in party has caused a rev- 
olution in the organization of the state. Surviving from the old 

^ Lowell, Govemments and Part^^ in Continental Europe, Wol. I, pp. IOI-I37. 
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regime are the monarchist supporters of the Bourbons, and from 
the two Empires *come the partisans of the Bonapartes. Both of 
these ” irreconcilables ” oppose the republic, whose supporters, 
though now largely in the majority, are divided among themselves. 
French political thinking is theoretical rather than practical. In 
pursuing impossible ideals of government separate groups, having 
different ideals, refuse to combine for the purpose of making the 
best of existing conditions on the basis of compromise. Lack of 
party organization prevents party unity. In France party contests 
are local rather than national, and personal rather than political.. 
Besides, several features in French institutions intensify party 
divisions. The practice of requiring an absolute majority for 
election to the Chamber of Deputies ^ encourages all groups to 
nominate candidates for the first ballot and then make the best 
bargains possible with the leading candidates for the second. The 
haphazard system of choosing committees in the Chamber ^ and 
the frequent changes in their make-up prevent cabinet control over 
legislation, especially over finance, and is inconsistent with the 
principles of party government. Finally, the practice of addressing 
interpellations® to the ministers, followed by debate and vote, 
makes ministries unstable, since they often resign when defeated 
on trivial questions, and stirs up a hostile spirit between Ministry 
and Chamber. 

As a result of the party situation in France all ministries 
are coalition ministries, short-lived and weak. Their members are 
rivals rather than colleagues; hence their policy is inconsistent and 
halting. A change of ministry does not mean a change of party, 
but of individuals ; hence members of the cabinet have less interest 
in its strength, since, if defeated, they stand a good chance of mem- 
bership in the next cabinet. Finally, the cabinet, not supported by 
a permanent and faithful majority in the Chamber, must maintain 
its temporary support by granting privileges, by distributing offices, 
and by currying favor with the deputies and their constituents. 
In France, because of its highly centralized administration, the 
fondness of its people for strong rulers, and their attachment to 
persons rather than to issues, a presidential form of government 

1 See section 94. 2 See section 104. ® See section no. 
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would probably develop into a monarchy. If the republic is to 
remain, — and the declining strength of the monarchial groups 
points in that direction, — it seems inevitable that cabinet gov- 
ernment must be maintained. To work this effectively, two strong 
parties, with stable organizations, should be developed, and con- 
siderable progress in this direction has recently been made. 

4 . Germany, In Germany, as in France, a number of party 
groups are found, but this condition, almost unbearable under a 
parliamentary system, is not so dangerous to German institutions. 
Monarchic ideas are still strong in Germany; her government is 
held together by a powerful hereditary executive instead of by a 
weak ministry, and parties, accordingly, play less part in govern- 
ment, acting as restraining rather than as directing forces. The 
composition of executives and upper houses, the more advanced 
age required for suffrage, and the class system of voting, - — all 
serve as checks on popular control. 

Several causes for party subdivision in Germany may be given.^ 
The lack of homogeneity in th§ German population prevents any 
large number from acting together, and forms parties on horizontal 
class lines rather than on vertical cleavages of differences of 
opinion. The- intense individualism of the Germans also chafes 
under party subordination or discipline. Besides, it has been the 
deliberate policy of the government to prevent any party’s growing 
too powerful, and party divisions have been fomented and one 
party played against another for the purpose of strengthening the 
hands of the government. Governmental control of the press has 
limited it as an effective organ of public opinion, and has prevented 
the cementing of party ideas on public issues. Second elections 
in Germany, as in France, tend to destroy parties, since many 
must vote for candidates in whom they have no interest, or must 
abstain from voting. Finally, lack of responsibility and organiza- 
tion prevents strong parties. Ministers are not responsible to the 
parties, offices are not filled on party lines, and the loose system 
of organization gives no effective working machine. 

There are at present about a dozen distinct parties represented 
m Reichstag, Of these the four most important have been 

Lowell, Government Parties in Continental Europe, Vol. II, pp. 46-52. 
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the National Liberal, the Conservative, the Center, and the Social 
Democrats. The first of these is losing, the others gaining, in 
power. The Center, or Clerical party, and the Social Democrats 
^ are the strongest single groups and possess the best organizations. 
Minor parties, usually irreconcilables or supporters of some single 
interest, include the anti-Semites, Alsace-Lorrainers, Polish party, 
and others. The present tendency shows a general weakening of 
moderate parties and the growth of the opposing principles of 
military monarchy and of socialism. 

121. Party organization. The form of party organization 
depends largely on the nature and amount of work that the party 
must perform, and on the legal position of the party in the govern- 
ing system. Broadly speaking, three main types of party organ- 
ization may be distinguished : 

1, In contine^ital Europe, With the exception of the Socialists, 
and, to a degree, the Clericals^^ national party organization does 
not exist in Europe. In France electoral campaigns are carried 
on separately in each district, with little regard to other districts. 
Each candidate draws up his own platform and confines his efforts 
to his own constituency. Only in the Chamber of Deputies can 
party groups be said to exist ; and, while political meetings or ban- 
quets are held from time to time, emphasis is laid on creeds and 
principles, not on organized machinery. Parties exist in name, held 
together in a sort of tacit understanding by similarity in political 
ideals rather than by outward association. In Germany, likewise, 
party organization, excepting that of the Social Democrats and the 
Center, is confined to clubs composed of. deputies in Reichstag, 
and within these vigorous disputes are often carried on and con- 
certed action is by no means assured. 

2 , Ifi England. Here the area to be covered is comparatively 
small, and the number of elections and of offices filled by election 
is not extensive. The custom of frequent reelection and the fact 
that parliamentary candidates need not reside in their constituencies 
diminish the importance of nominations. Besides, the cabinet sys- 
tem, bringing the two main departments of government into har- 
mony, removes that burden from the political parties. Accordingly 
a completely organized party machinery is unnecessary, and any 


» 
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degree of national organization is of recent growth. In the National 
Liberal Federation and the National Conservative Union each party 
has a central organization, with headquarters in London. The lead- 
ers of each party, usually holding office in Parliament or in the 
cabinet, virtually dictate the policy of the party, and in their 
addresses or "open letters’’ formulate its platform. In each vot- 
ing district of a parliamentary constituency local affiliations of the 
central organization are found. The leaders of these local units 
aim to control their districts and harmonize their policy with that 
of the national leadei's. Delegates from these districts form the 
parly council of the constituency ; delegates from the constituencies 
form the party council of the county or borough ; and delegates 
from these units form the national party organization in London. 
Ancillaiy organizations, which make no effort to control the policy 
of the parties, but give attention to promoting their interests, in- 
clude the Central Offices of each party, — really sort of permanent 
executive committees that distribute political literature, recommend 
names to constituencies in search of candidates, and aid in election 
expenses. Numerous party clubs utilize this side of English social 
life to distribute party opinions. The Irish Nationalists and the 
Labor party have their own organizations, but as yet these have 
had no direct bearing upon the actual working of English party 
government. 

In the United States. The important functions performed 
by the parties, together with the fact that they exist outside the 
legal organization of the state, have compelled them to develop 
in the United States a complex and highly organized machineiy, 
centralized over the entire national area and extending its branches 
into the smallest local units. Each party is held together by a 
series of committees and conventions. In the smallest local dis- 
tricts a "primary” or " caucus,” composed of the voters of the 
party in that district, selects the local committee, makes nomina- 
tions for local offices, and sends delegates to the party meeting 
held in the next larger unit. This * meeting, or * 'convention,” 
chooses a committee, makes nominations for office in the district, 
and sends delegates to the state convention. This body, in turn, 
chooses members for a state committee, makes nominations for 
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commonwealth offices, and sends delegates to the national conven- 
tion^ The national convention, held once in four years, wields the 
ultimate authority of the party. It draws up the party platform, 
makes nominations for president and vice president, and selects the 
national committee, composed of one member from each common- 
wealth. The natiqnal convention of each party consists of twice 
as many delegates from each commonwealth as it has members in 
Congress, together with delegates from outlying dependencies. In 
selecting delegates two are chosen from each congressional district 
and four from the commonwealth at large. In nominating presi- 
dential candidates the Republican convention requires only a major- 
ity vote, while the Democratic convention demands a two-thirds 
majority. In the Republican convention the delegates from a com- 
monwealth may vote as individuals for different candidates ; in the 
Democratic convention the entire vote of a commonwealth must be 
cast as a unit for the same candidate. 

Most of the actual work of the parties is done by the standing 
committees. They fix the time and place of meeting of conven- 
tions and arrange much of the work of the convention in advance. 
They raise and apportion campaign funds, distribute political liter- 
ature, and arrange political meetings. During the actual campaign 
it is their duty, aided by special campaign committees, to see that 
a large party vote is polled. 

, This system, symmetrical and centralized, was developed gradu- 
ally. The original method of nominating candidates for national 
office was by a caucus of the party leaders in Congress. This plan 
broke down in 1824, and was followed by the nomination of 
'' favorite sons ” by commonwealth legislatures. Later this clumsy 
system was replaced by the national party convention, made pos- 
sible by improvements in transportation and made desirable by 
growing national spirit and the theory of popular sovereignty. 
Since 1840 both parties have regularly held national conventions, 
and since the Civil War the present elaborate party machinery has 
been perfected. Efforts are now being made to weaken party 
organization and to vest more power in the people as a whole. 

r Some delegates to the national convention are sent directly from conve- 
in the congressional districts. 
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Political parties arose as voluntaiy associations of individuals, 
uniting or disbanding at pleasure ; and in most states, in spite of 
the important political functions that they now perform, political 
parties are not legally established as regular organs of government 
or even as corporations. Yet no social organization, performing 
functions of general importance, especially of, a political nature, 
can entirely escape governmental regulation ; and as parties devel- 
oped they received legal recognition. The state as a rule speci- 
fies the time, place, and manner of conducting elections, and in 
some of the American commonwealths even regulates the primary 
or caucus. It may regulate the system of nominations, fix the form 
of the ballot, and provide officers to supervise the polls and to 
count the ballots. It may even bear the expense of conducting 
primaries and the polls, and may legislate against corruption and 
bribery and limit the amount of legitimate expenses. By law it 
defines what persons may exercise suffrage privileges at the polls, 
and may also define suffrage rights at the primary. Voting has even 
been made compulsory in certain communities, but with small 
success.” ^ 

122. Party reform. Aside from unquestioned evils in the actual 
working of political parties in modern states, considerable diffen 
ence of opinion exists as to the merits of the party system itself. 
Its opponents claim that the existence of several great organiza- 
tions, within which there is substantial agreement on questions of 
governmental policy, is contrary to the psychology of human nature. 
People are not divided into a few great groups, but hold all shades 
and combinations of opinion. Party agreement is therefore arti- 
ficial, based on prejudice rather than on sound judgment. It is 
further claimed that the party system is opposed to democracy,* that 
party control suppresses those individual opinions and actions that 
are the very essence of free government, and that it is a device for 
preventing the expression of general will, obscuring public opinion, 
and. setting up a new form of despotism. Besides, since parties 
grow up as extralegal organizations outside the regular machineiy 
qf the state, they tend to be irresponsible and uncontrolled, and 
offer opportunity for 'Vboss rule,^’ corruption, and misgovernment. 

1 Pealey, The Development of the State, p. 2S4. 
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To these accusations the supporters of the party system reply as 
follows. The existence of several large groupings of opinion is 
necessary, since minor differences must be subordinated to general 
agreement on questions of paramount importance. Moreover, such 
broad grouping is not artificial. People fall naturally into four 
groups : reactionaries, who desire to return to past methods and 
institutions ; conservatives, who desire to maintain the status quo ; 
liberals, who aim at progress through reforming existing methods 
and expanding existing institutions ; and radicals, who would destroy 
present conditions and set up a new order of things. In practice 
the former two act together in opposition to the latter two. As 
examples, the two parties of Great Britain, and the distinction in 
the United States between the progressive, liberal-construction 
party and the conservative, strict-construction party are cited. 
Further, it is claimed that political parties are not inconsistent with 
democracy ; that, on the contrary, they offer the only way to secure 
a stable and consistent popular government, and to enable the 
majority to express its will. Finally, political parties, in growing 
up outside the ordinary framework of the state, enable govern- 
mental change to take place as public opinion changes, without 
disturbing the whole political machinery. They thus serve as a 
sort of balance wheel to the constitutional system, maintaining 
the adjustment among the parts in the system and the relation 
of the system as a whole to the motive force that operates it. 

It is in the United States., where parties are powerful and highly 
organized, that the evils of party government are most conspicuous 
and that reform is most needed. The causes of this condition are 
complex and closely interrelated, and can only be suggested here. 
The American system of decentralized administration and the 
large number of officials elected for short terms have given the 
parties control over the numerous unrelated officials. This has led 
to the spoils system^ by which governmental positions are looked 
upon as a proper reward for party service. Givil-service reform 
and further centralization in administration promise to be effective 
remedies. It is also believed by many that fewer elected officers 
and longer terms, making possible a shorter and simpler ballot, 
would increase intelligent and active interest in elections. 
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The irresponsibility of the party, due to its legal position in the 
American constitutional system, is, largely responsible for its over- 
organization and for the growth of the " machine ” and boss.” It 
is, of course, evident that party organization is necessaiy, and that 
a comparatively small number of persons must control the routine 
of paiiy action. Such machinery becomes dangerous only when 
it assumes the sole right to select candidates, prevents the real 
wishes of the majority of the party, and uses its powers for 
selfish or improper ends. The American political system makes 
little provision for real leadership ; and the ordinary voters, little 
interested and unable to give time or attention to the mass of party 
work, leave the actual operation of party organization to that small 
group of "politicians” known as the "machine,” at whose head 
often stands the " boss.” Caucuses and conventions are composed 
of their henchmen, prearranged "slates” take the place of nomina- 
tions, and, through punishment of political opponents and rewards, 
direct or indirect, to political followers, the unity of the party and 
the power of the machine are maintained. 

For this feudal system in politics, efficient in controlling votes 
and quite natural under the conditions of American political life, 
numerous remedies are proposed. Legal recognition of the part^^ 
by which, through " primary election laws,” all party members are 
guaranteed an equal voice in party management, and by which 
responsible party leadership may be developed, accomplishes much. 
Tfte system of " direct nomination,” in which nomination by party 
caucus is replaced by a preliminary election for the purpose of 
selecting candidates, receives support in some quarters. There is 
always the possibility that voters rnay shake off their lethargy and 
take an active interest in public affairs, or even that independent 
parties may be formed if the personal government of the machine 
grows too burdensome. 

Another evil in the American system is the connection between 
national and local politics. "While national issues differ materially 
from those in the commonwealths, and these in turn differ from 
those in cities or local districts, the national organization* of the 
pto:ies permeates all areas and controls all elections. The need for 
organization, to which purpose the local units are best adapted, 
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thus subordinates local issues to party unity, and local patronage 
is used as a reward for party service. Recent attempts to separate 
national and local issues have met with fair success, especially in 
the larger cities, and local elections have been fought out on local 
issues. A suggested remedy of holding national and local elections 
on separate days has the advantage of emphasizing the different 
questions at issue, but the disadvantage of increasing the number 
of our already numerous elections. 

Probably the chief danger in American politics is the close con- 
nection with business interests, resulting in the ''graft ” evil. For 
this purpose boss rule in the party and the corporate form of busi- 
ness organization offer convenient points of contact.. Corporations 
desire favorable legislation or public franchises, and wish to avoid 
taxation. The politicians in control of the party desire the support 
of corporation influence or financial contributions to the " campaign 
fund.” Besides, the irresponsibility of party leaders and the lack 
of publicity concerning corporation finance offer opportunity for 
improper, relations. Governmental regulation of political parties, 
so as to secure responsible leadership, and governmental regula- 
tion of corporations, so as to secure publicity concerning corpora- 
tion methods, together with higher ideals of political and business 
morality, are needed. 

In a recent book^ emphasis is laid upon the fact that political 
rights, upon which chief emphasis has heretofore been laid in the 
United States, imply corresponding political duties ; and that ^ch 
rights are not private property, with which a man may do as he 
chooses, but that they imply public responsibilities and duties to, 
other individuals and to the state. The essentials of that political 
morality upon which alone government by the people can be 
based with safety to national life, are stated as follows : 

I. Intelligence, Ignorance and freedom are contradictory terms. 
Evils in government can be exposed or removed, and the exercise 
of universal suffrage made safe only when citizens are politically 
educated^ Hence advanced states provide public education, and 
true citizens aim to promote rather than to prevent a* general 
knowledge of governmental issues and methods. 

1 Woodburn, Political Parties and Party Problems in the United States, chap. xiv. 
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2. Political virtue. Moral character is the foundation of the 
state.. ”It is this that gives the citizen devotion and sacrifice for 
war, courage in battle, insight and boldness in leadership, and the 
manly independence to enable him to withstand the wiles and 
seductions of the corruptionist.” 

3. Freedofu , Citizens must not be restrained by power, nor 
too much bound by party, nor controlled by private interest. This 
involves free speech, free assembly, free petition, and free ballot. 
The chief danger at present in the United States* is from the 
powerful industrial and commercial interests, which often try to 
control, directly or indirectly, these free institutions, and, by pre- 
venting the economic independence of the laboring classes, make 
impossible real political freedom. 

Patriotism, Citizens should be public-spirited and should 
take^ an active interest in political affairs. The essentials of 
patriotism have been summarized as follows : ^ 

(a) An intelligent knowledge of what is best for one’s country 

as a whole. ^ 

(b) The placing of the country’s interest above party, class, 

sectional, or selfish interest. ^ ^ 

(c) The willingness of service and of sacrifice for the welfare 
of one’s country. 

James Bryce, in The Forum, Vol. XV. 


1 
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123. Relation of local to central government. Ordinarily the 
territory of a state is so large that it must be divided for effective 
administration. Hence, in addition to the organs of 'national gov- 
ernment, whose authority extends over the entire state, attention 
must be given to those governing bodies whose jurisdiction extends 
over only part of its area,— to their relation to the central govern- 
ment, their organization, and the functions that they perform. 
Sometimes the state creates these divisions artificially for purposes 
of convenient government ; sometimes they are historic survivals 
of political units,— of independent states or local communities 

.^315 
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whose existence antedates that of the state of which they now 
form a part. 

The principles upon which governmental division is based are 
complex. Area and population, while important, are secondary to 
considerations of political expediency, natural influences, and past 
history. In most states four grades of local division are found A 

1 . The primary divisions of a state frequently represent earlier 
states whose independent existence was merged into a larger whole. 
Such were the provinces of the Roman Empire, and such are 
the commonwealths of the United States, the kingdoms, duchies, 
etc., of the German Empire, and the major divisions of Great 
Britain. The provinces of France were abolished during the 
French Revolution. These divisions enjoy considerable govern- 
mental independence, and in some states, Germany and the United 
States for example, have legislative bodies of their own. 

2. The next divisions, while often having certain historic or 
geographic reasons for existence, are mainly created for govern- 
mental purposes. As examples may be mentioned the counties of 
England and the United States, the GtxmdJi Kreise,^ and the 
French departments. 

3. The next divisions, usually having corporate existence, with 
subordinate administration and jurisdiction, are represented by the 
Teutonic hundreds, the cantons of France, the of Prussia, 
and the townships in most parts of the United States. 

4. The ultimate political divisions are rural and urban com- 
munities {communes j Gememde, ciXie^). Like the first divi- 

sions, these have life and interests of their own, based on social 
and economic conditions, and form important governmental units. 
Large cities -sometimes include several grades of governmental 
division. 

The functions performed by central and local governments 
respectively are based on a logical distinction. Some state activi- 
ties affect the welfare of all citizens; some public works are 
national in scope, or are too expensive to be undertaken by the 
community most directly benefited ; some regulations are effective 

1 Bluntschli, The Tlieory of the State, Bk. Ill, ^ 
d^XTkVTU^%i2ij1t!ciQRegie7^mgsdezlrke. 
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only if uniform over the entire state. Of such nature are the 
maintenance of national defense and the regulation of foreign 
affairs, the control of currency and the operation of the postal 
service, and the general institution of criminal and civil law. Ob- 
viously, such functions are properly performed by the national 
organization. Other governmental functions affect only a limited 
area, and it is advisable that such activities should be controlled 
and their cost defrayed by those who benefit by them. Of such 
nature are the regulation of water supplies, lighting systems, and 
local transportation ; the maintenance of roads, bridges, hospitals, 
and schools ; and protection against fire, disease, and disorder. 
Many functions, however, are of both general and local interest 
and their control is divided between central and local agencies. 
Taxation and education are examples. 

While, in most cases, the division of government that should 
properly have charge of a given function is evident, many difficul- 
ties are met in actual administration. In the United States the 
commonwealths control the ordinary civil and criminal law, divorce, 
and the chartering of corporations. Lack of uniformity concerning 
these has caused many evils. In France the national government 
controls many activities of purely local concern, and too great uni- 
formity results in injustice. Besides, the question as to whether 
national functions that must be performed in local areas should be 
undertaken by officials of the national government, by local officials 
under national direction, or by local officials under local control, 
opens considerable possibility of disagreement. 

The chief distinction between central and local government rests 
upon their legal position in the constitutional system. In general 
it may be stated that the central government is created by the 
constitution and cannot be modified except by its amendment ; 
and that the local government is created by the central government 
and may be changed at its pleasure. This is the case in England, 
where the constitution is largely unwritten, and in Italy and France, 
under written constitutions. Division into local areas and the 
organization of local government are controlled by the national 
legislature. However, a further distinction must be made in the 
case of federal states. In the United States, Germany, and 
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Switzerland the commonwealths are established by the constitution ; 
and their governments, when acting within their legal powers, are 
independent of the central authority and may not be modified or 
destroyed by it. Some method of securing national supremacy 
and of preventing secession or disobedience on the part of the 
component commonwealths is usually provided. Accordingly, com- 
monwealth governments in federal states, although local from the 
standpoint of the functions they perform and the areas over which 
they have jurisdiction, are legally fundamental parts of the national 
organization. Subordinate local governments in a federal state are 
created by the commonwealth governments, or, as in the United 
States, to some extent by the . commonwealth constitutions. Ob- 
viously, then, the area and population of a governmental unit is no 
indication of its legal position. New York City, with a population 
of over four million, is a mere corporation, created by a common- 
wealth legislature ; while Nevada, with a population of seventy- 
five thousand, is an integral part of the United States. Similarly, 
London is a mere creature of the British Parliament; while 
Lubeck, with less than one fortieth of London’s population, is a 
self-governing German commonwealth. 

124. Commonwealtli governments. The commonwealth govern- 
ments of federal states usually exhibit, on a smaller scale, the 
leading features of the national organization. This is natural, since 
federal ■ states are usually formed by the union of formerly inde- 
pendent states, and the constitution of the new state generalizes 
the experience of its component units, bearing often many marks 
of compromise. Since the commonwealths antedate the union, 
and usually retain considerable local patriotism and some distrust 
of the new state, wdiich is formed often by compulsion or neces- 
sity, it is also natural that their governments should retain large 
powers and come into close contact with the ordinaiy affairs of 
their citizens. To the federal government is delegated control over 
foreign affairs and over internal interests of general nature* al- 
though, as time emphasizes the advantages of union and dims the 
remembrance of former independence, the commonwealths sink 

more and more into a subordinate position in the constitutional 
system., 
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The legal position and governmental organization of common- 
wealths in leading modern federations may be outlined as follows : 

1. Switzerlmid, The cantons of Switzerland have had their 
own separate histories ; they exhibit marked differences in race, 
language, and religion ; they have been brought into union only 
under great difficulties. As a result considerable variety of organ- 
ization is found, yet, in essential features, their governments are 
similar. Each canton has a legislative body composed of a single 
House. In a few of the smaller cantons this is a general assembly 
of all qualified voters ; in the remainder it is a representative 
council chosen by direct popular vote. This body, in addition to 
its legislative powers, also supervises the administration and gives 
unity to all governmental functions. The executive in each canton 
is collegiate, consisting usually of five to seven members. These 
are chosen either by direct popular vote or by the legislature ; and 
they take part in legislation as well as in administration, acting as 
a guiding committee of the lawmaking body. In addition, the 
people of each canton retain a direct and positive control over the 
government, the initiative, referendum, and popular veto being 
used for both ordinary legislation and constitutional amendment. 

2. Gennany, The German Empire is a federal state composed 
of four kingdoms, six grand duchies, five duchies, seven principali- 
ties, three free cities, and the imperial domain of Alsace-Lorraine. 
However, the kingdom of Prussia, under whose leadership the union 
was formed, contains more than three fifths of the entire population 
of the Empire. Her king is the German emperor and her influence 
dorniinates the federation. In the kingdoms, duchies, grand duchies, 
and principalities, each of which has its written constitution, execu-. 
tive powers are vested in hereditary rulers, who appoint and direct 
the heads of administration. Representative bodies of one or two 
houses exercise limited legislative powers. Where two houses 
exist, the upper consists of hereditaiy nobles and appointed dele- 
gates representing certain classes and interests. Members of the 
lower house are chosen by a somewhat lirnited suffrage, usually 
representing the population as divided into classes on the basis of 
wealth. Where but one House exists, some of its jmembers 
appointed and others elected. The courts of all the commonw( 
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have their general organization and jurisdiction prescribed by 
imperial law. 

The three free cities, Hamburg, Liibeck, and Bremen, have 
more republican constitutions. Each has a Senate, consisting of 
fourteen to eighteen members elected for life, which exercises 
executive power; and a House of Burgesses, numbering one 
hundred and twenty to one hundred and sixty members elected 
for six years, which controls or shares in legislative power. Burgo- 
masters, chosen for short terms, preside over the Senates and 
direct the administrations. 

Alsace-Lorraine is governed by a Stattkalter appointed by the 
emperor. This official, who represents the imperial government, 
is assisted by an ex-officio and appointive upper house of not 
more than thirty-six members and by an elective lower house of 
sixty members. 

3. The United States, The governments of the forty-eight com- 
monwealths reproduce on a smaller scale the national government 
of the United States. Each has its written constitution, although 
the detailed legislation which many of them contain is in striking 
contrast to the brevity of the federal Constitution. Each common- 
wealth has an executive head, or governor, and a legislative body 
of two houses. All of these are elected by direct popular vote for 
brief terms. The administrative departments, are not centralized 
under the control of the governor, but are distributed among 
elected and appointed officials, together with numerous boards and 
commissions. Administration, therefore, is neither harmonized by 
common subordination to a single executive head, as An the 
national government of the United States, nor made responsible 
to the majority of the legislative body, as in the parliamentary gov- 
ernments of England and France. Each commonwealth has also a 
complete system of courts, whose organization, unregulated by 
federal law, is not entirely uniform. In most commonwealths 
judges are elected by popular vote for comparatively short terms. 

In contrast to the German commonwealths, whose powers may 
be narrowed by the imperial legislature, the commonwealths of the 
United States retain large and independent functions, guaranteed 
by the federal Constitution. Though losing ground relatively to the 
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growing national spirit, the commonwealths, controlling the ordi- 
nary civil and criminal law and performing many functions for 
general welfare, come into contact with the lives of the majority 
of citizens at many points. 

125, Rural local government. Rural local government is distin- 
guished, on the one hand, from national government or, in federal 
states, from commonwealth government ; and, on the other, from 
municipal government, which is the organization of urban political 
units. In two respects rural government, as it exists in modern 
states, shows striking variations : 

1. As to local areBs, Sometimes local governmental districts 
represent original units of settlement, whose existence antedates that 
of the national government ; sometimes they are created artificially 
by order of the central authority. The towns of New England, 
the French contmunes, and the English parishes are examples of 
the former; the counties and townships of the newer American 
commonwealths and the departments of France illustrate the latter. 
Accordingly the units of local government, even of the same 
governmental rank, differ greatly in size and in population. Some- 
times new divisions of local government are made by dividing or 
combining the old; sometimes new areas are created for new 
needs, regardless of the boundaries of other local divisions. Hence 
the regular multiple system of division, which prevails in the 
United States and France, by which minor governmental areas 
are always subdivisions of larger units, with no overlapping of 
boundary lines, is in striking contrast to the irregular local divisions 
of England, where new areas have been created as new functions 
of administration demanded, and, until recently, boundary lines 
intersected and overlapped in a most confusing way. 

2, As to local OTg^a^iizatiofi and Tolatwfi to coiitval ^ov€T}if}t€'j'it» 
The general nature of the relation of local to central organs has 
already been outlined. ^ Functions of local interest may be admin- 
istered by local officials or by agents of the central government. 
The control exercised by the superior government over local inter- 
ests may be extensive or limited, and may be carried on through 
legislation or through administration. Broadly considered, two 

^ See section 99. 
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main types of local organization may be distinguished. The first 
is that of decentralization, or, as it is commonly known, local 
self-government. In this system the citizens of local areas are 
given a free hand in administering questions of local concern 
through elected officials responsible only to voters of the locality. 
This type of local government exists in the United States and, in 
a less complete form, in England. The other system is that of 
centralization, in which local interests are regulated by the central 
government through officials that it appoints or controls. This 
type, of local government exists in France and, with modifications, 
in the German Empire. * 

A brief statement of the organization and governmental func- 
tions of rural local units in leading modern states follows : 

1 , France. For purposes of local administration France is 
divided into departments ; departments are divided*into arrondisse- 
ments ; these are subdivided into cantons ; and at the basis of the 
system are the communes. This is a simple and symmetrical 
multiple system of subdivision except for the communes, which, in 
a few instances, as in the case of Paris, are populous enough to 
contain several of the larger divisions. The communes alone are 
historic local units, the remainder being artificial administrative 
areas created by the Constituent Assembly in 1789. 

The characteristic feature of local government in France is its 
highly centralized form. Local officials are dependent upon the 
central authority ; agents of the national government are found in 
all local areas ; and the discretionary powers delegated to local 
administration are few. This system rests on a deeply rooted 
French tradition dating back to the old regime. The Revolution 
at first extended self-government to local areas, but the necessity 
of maintaining internal order and of waging foreign war led to 
a reaction under Napoleon, and the organization then established 
has undergone but few changes. The French habit of depending 
upon the central government, their dread of disorder, the artificial 
nature of the local divisions, and the fear on the part of the exist- 
ing government lest local units serve as centers of revolt, — all 
prevent any considerable extension of local self-government.^ 


1 Lowell, Governments and Parties 


in Continental Europe, Vol. I, 
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There are eighty-six departments in France/ comparatively equal 
in area and population. At the head of each is a prefect, appointed 
by the president on the recommendation of the Minister of the 
Interior. This official occupies a double position. He is the agent 
of the central government for affairs of general admininistration, 
acting sometimes under orders from the ministers, sometimes on 
his own responsibility. As such he is assisted by a prefectqrial 
council whose duties are mainly advisory. He is also the executive 
officer for local affairs, and as such carries out the resolutions of 
the General Council, the elected assembly of the department. The 
authority of this body, is lirriited to purely local affairs, and even 
over these its control is not absolute. Its resolutions are carried 
out by the prefect, primarily an agent of the central government, 
whose powers of appointment and independent authority, especially 
over finance, gjve him considerable control over its acts. In ad- 
dition, the council is permitted to sit only a short time and may 
be dissolved by the president of the republic. 

The arrondissements and cantons are mainly convenient admin- 
istrative districts. The former, governed by a subprefect and an 
elected council, are electoral districts for the Chamber of Deputies. 
They have no corporate existence and no property or revenues 
of their own. The latter, with no organization, of their own, are 
districts for judicial, military, and electoral purposes. 

The communes, some of which are urban but the majority rural, 
are vital local organisms. They vary in populatioii from mere 
hamlets to large cities, and in area from a few acres to several 
hundred square miles. Except for Paris and Lyons they, are gov- 
erned on the same plan. Municipal councils, composed of ten to 
thirty-six members, are elected in each commune, with authority 
over local affairs. Many of their acts must be approved, ' however, 
by superior administrative officials. From among its own members 
• each council elects a mayor, who is both the executive head of the 
commune and the agent of the central government. In the latter 
capacity he acts under the orders of the prefect. 

2. Germany. local organization is not uniform in all the 

1 Eighty-seven, if the territory of Belfort be included. The three departro^ 
of Algeria are also treated as part of France proper. 
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commonwealths, that of Prussia will be considered typical. There 
the mingling of historic units and artificially created areas makes 
local organization somewhat confusing, although several basic 
principles may be observed. 

(a) Matters affecting the entire country, forming a part of 
general administration, are distinguished from those of purely 
local concern. To the former class belong police, religion, schools, 
and administrative supervision ; to the latter, roads, charitable in- 
stitutions, and local appropriations. In some local districts separate 
organs exist for the administration of these functions ; in others 
the same organ controls both, subject to central supervision 
concerning matters of general interest. 

(b) A distinction is made between the trained officials of the 
administrative or judicial service and the nonprofessional officials 
chosen from the people at large. The former receive salaries, are 
constantly in office, and form part of the governmental bureaucracy. 
The latter are unpaid, although their service is usually compulsoiy. 

The areas of local government in Prussia are provinces, govern- 
ment districts {Regierungsbezirke)^ circles (Kreise)^ and rural and 
urban communes. In the provinces there are separate organs for 
state and for local administration. A superior president {Ober- 
prdsident)^ appointed by the king, represents the central govern- 
ment. He is assisted by a provincial council, whose assent is 
necessaiy to his ordinances. The jurisdiction of these officials 
extends over all interest^ affecting the Empire or Prussia, and over 
the general affairs of the entire province. In most cases they act 
through -the officials of subordinate districts. The local interests 
of the province are directed by a provincial assembly elected by 
the diets of the circles, and by a provincial committee and a chief 
executive {Landesdirector), chosen by the assembly. 

The government districts have no organs of self-government. 
They are divisions of state administration, and their officials, called 
collectively the administration (Regienmg), are professional officials 
appointed by the king. They act usually in the form of boards 
under the direction of the national ministers. The president of 
the administration {Regienmgsprdsident) is the most important 
local official and possesses extensive ordinance and veto powers . 
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Some supervisory powers are exercised by the people of the 
district through a district committee, composed in the main of 
nonprofessional members. 

In the circles the distinction between general and local interests 
remains, but both functions are performed by the same organiza- 
tion. Administration is in the hands of a professional officer 
{Landrath) appointed by the superior president of the province, 
usually on nomination of the diet of the circle. This official is 
assisted by a circle committee, composed of six additional members 
chosen by the circle diet. The diet represents groups of interests 
within the circle, representation being divided between town and 
countiy, and in the latter between rural communes and the great 
landowners. 

The government of the rural communes is carried on by small 
representative assemblies, based on the three-class system of voting;^ 
or, in the smallest communes, by direct assemblies. An executive 
officer, known by various titles, is also found. There remain in 
Prussia, as a survival of feudalism, a number of manors, which 
form separate communes. In these administration is in the hands 
of the lord of the manor. 

3. England. England’s early local organization was fairly 
simple and uniform. The primary divisions were shires (coun- 
ties), subdivided into hundreds (wapentakes or rapes), and these 
again subdivided into townships (vills). Of these the county 
became the most important. The kings ^exerted their growing 
powers through the county courts and the sheriffs, and later 
through the justices of the peace, created by royal authority. As 
the needs of local government increased, the powers of the justices 
of the peace expanded until the entire administrative and judicial 
government of the county was placed in their hands ; local govern- 
ment thus being controlled by aristocratic landowners nominated 
by the central government. The hundreds diminished in impor- 
tance until they practiGally disappeared ; and the townships, almost 
absorbed during feudal times into the manor, might have suffered 
a similar fate had not the church, establishing its parishes in the 
main on township lines, given them a new vitality. Within the 

^ See section 94. 
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parish a general assembly, known as the vestry, offset the aristo- 
cratic organization of the county. In addition to this system of 
rural organization, boroughs developed, whose boundaries often 
cut acrqss those of the other local areas. Control over borough 
affairs was divided among their own officials, acting .under a 
charter from the crown, and the justices of the peace and parish 
vestries within whose jurisdiction the boroughs lay. 

After the Reform Act of 1832 this system of local organiza- 
tion was modified by a series of statutes. As new needs in local 
government came to the attention of Parliament new areas and 
officials were created, regardless of former division, until the con- 
fusion of jurisdictions and boundaries made any attempt at classi- 
fication impossible. Unions for the relief of the poor, highway 
and burial districts, sanitary districts, school districts, and numerous 
other areas, with boundaries overlapping, with diverse forms of 
organization, and with each independent of any other authority, 
were established. 

Beginning with the Public Health acts of 1872 and 1875, 
which divided the country into urban and rural sanitary districts, 
efforts were made to avoid the creation of additional areas ; and 
more recent Local Government acts (1888, 1894) have simplified 
the areas and extended local self-government through elected 
, councils, restricting the justices of the peace, in the main, to the 
exercise of judicial functions. The present local divisions are 
therefore again somew||^at uniform. The main divisions of Eng- 
land and Wales are sixty-two administrative counties, each of 
which is governed by a council composed of popularly elected 
representatives, together with a prescribed number of aldermen 
chosen by the council either from its own number or from outside. 
The councilmen serve for three years and the aldermen for six, 
but they meet and act as a single body. The crown is represented 
in each county by a lord lieutenant, who nominates the justices of 
the peace, to be appointed by the lord chancellor. There are 
also a sheriff, undersheriff, clerk of the peace, coroners, and other 
officers. Counties are divided into districts, each of which is 
governed by an elected representative council ; and the districts 
are divided into parishes, those with more than three hundred 
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inhabitants having elected councils, and the remainder acting 
through direct assemblies. Except for London, whose organiza-* 
tion is. exceptional, the cities are county boroughs or urban dis- 
tricts, governed like the rural units of the same degree. ^ 

Since the passage of the Education Act of 1902, which abol- 
ished the school districts and placed the functions of the school 
boards in the hands of the ordinaiy councils, the only important 
remaining cross divisions are the Poor Law unions, and in the 
rural parts of the country even their functions are exercised by 
members of the local district council. There still remain, however, 
numerous local peculiarities, and the size and population of districts 
of the same order show wide divergences. 

4. The U^iited States, The general organization of local gov- 
ernment in the United States shows three distinct types, determined 
originally by historic conditions of colonial settlement : 

(a) The town system. In New England, where each settlement 
was a compact, isolated congregation, held together by purposes of 
religion, defense, and trade, a general assembly, or ” town meet- 
ing,'’ chose local officers and made rules of government. This 
township, or ''town,” remains the vital unit of local government 
in New England ; and, except where population has become dense 
and municipal government is established, town meetings, held 
annually, elect local officials, regulate taxation and expenditures, 
arid decide questions of local policy. The officers of the town are, 
selectmen, three to nine in number, who act as the executive com- 
mittee of the town meeting, together with a town clerk, treasurer, 
assessor, tax collector, a school committee, and minor officials. 

The original town system has been modified somewhat by the 
grouping of towns into counties, at first for judicial purposes, 
later for other convenient administrative functions, such as the 
equalization of taxes, the maintenance of roads, county buildings, 
etc. ; and by the growth of large cities, whose complex interests 
demand a more highly organized form of administration. The 
influx of foreigners has also impaired the town system in some 

places. 

• Wherever New England settlers migrated they established the 
town system ; and, since movement of population in the United 
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St^es has followed climatic lines, the town reappears in the 
northern tier of commonwealths. In the new commonwealths 
however, _ the town has been artificially organized and the towi^ 
meeting is absent._ The township in the West consists of a regular 
act of land containing thirty-six square miles, and was established 

fn administration, one square mile 

m each township being reserved for the endowment of schools. 

e county m the West usually preceded the township and is 
more closely integrated with it than is the case in New England. 

bv tL system. The southern colonies were settled 

Heur^ expansion of a scattered agricultural population, 

b ^ imitations of English shires, were 

Althoucb tb administrative functions. 

rfanterf . ^ m ™ controlled by the aristocratic 

p ^ , county officers at present are usually elected by popular 

o e, and consist, on the administrative side, of a board of com- 

StendeSJ of ? ^ ^ and super- 

tb ^ ^ and the poor. On the judicial side 

sou7b.r. ;• schools has been established the 

^e ts veJTlM^"^" subdivided into townships, but these 

. ths the county foms a natural basis of government for the 

than is tb^ ^ J functions with its townships 

than IS Ae case in the South Atlantic commonwealths. ^ 

an^ n Ae ^ commonwealths 

tion of In T Z commonwealths a combina- 

tion of county and township is found. Sometimes the one some 

times the other, was first established and predominates. In general 
functions are divided betwppn fV.ATv. i general, 

function anH ZZ ^ according to the nature of the 

function, arb both are governed by elected officials. All sections 

er ^sP^cially the newer commonwealths, show a gen- 

eral tendency to combine the advantages of townsbin .nJ l 
and .0 approach ftis .jpc „£ ,„ca, orX^^ 

n addition to county and township there exist in the United 
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States school districts, sometimes as separate areas with separate 
officials, but often coincident with the townships. Urban areas, 
such as villages, boroughs, and cities, have separate organizations. 

” The large freedom of action and broad scope of function given 
to local authorities is the distinguishing characteristic of the Amer- 
ican system of government.” ^ Acting under general statutes, local 
units are left practically free to administer local affairs, and their 
jurisdiction covers wide and varied interests. The principle of sep- 
aration of powers, so carefully applied to the national and com- 
monwealth governments of the United States, is not extended to 
the local areas. Outside of the incorporated urban units there is 
a general absence of representative lawmaking bodies, and even 
where such bodies exist their powers are narrow, limited by elab- 
orate constitutional or statute restrictions. On the other hand, 
local officials and boards exercise extensive executive powers, sub- 
ject to little restriction on the part of any superior authority. In 
administration local government is the most vital part of our sys- 
tem, and its importance, relative to that of the commonwealths, 
is constantly increasing. 

126. Historical development of cities. Concentration of popu- 
lation is a primary requisite to advancing civilization. A highly 
developed economic life, with that division of labor that makes 
possible effective production, and that leisure that gives opportu- 
nity for intellectual progress, is possible only where population is 
numerous and closely aggregated. Contact of man with man stim- 
ulates mental advance and establishes social customs and standards. 
Permanent abodes and constant social intercourse strengthen the 
idea of territorial attachment that underlies patriotism. And the 
need for order and regulation, caused by complex personal rela- 
tions and accumulating property, necessitates better organization 
and more extensive authority. Ideals and institutions developed 
under the conditions of active city li;fe gradually spread, through 
imitation or compulsion, until their influence reaches all places and 
all classes. Modern political ideas, existing standards of civiliza- 
tion, and the present advanced system of economic life grew out 
of conditions requiring compact urban units, 

1 Wilson, The State, p. 506* 
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Each civilization as it arises centers in its cities, and their gov- 
ernmental organization and activities, both as distinct units of civic 
life and as component parts of larger political areas, cover an 
important field in political science. In Egypt, Memphis and Thebes 
were the centers of political life. Oriental History is the stoiy of 
the great palace cities of Assyria, Babylonia, and Persia. With the 
development of trade routes Damascus began its important career; 
and later the Phoenician ports. Tyre and Sidon, came into promi- 
nence, extending their commerce and establishing trading colonies 
along the shores of the Mediterranean. 


Among the Greeks the city represented the perfection of polit- 
ical life. Athens, Sparta, Corinth, and many others were inde- 
pendent communities with large spheres of public activity, making 
no distinction between functions that are now considered nationd 
and those more specifically municipal. Even the Greek colonies in 
Asia Minor, Sicily, and southern Italy were not dependent trading 
posts, but vigorous, self-governing political units. Under Alexander 
many new cities were founded, of which Alexandria and Antioch 
were the most important ; and as the independence of the cities 
was subordinated to the niore comprehensive organization of the 
empire, local government and municipal activities were given oppor- 
tunity to expand. 


The Roman Empire was formed by the foundation and conquest 
of many cities. Rome, starting as a city state, extended her sway 
by alliance and conquest over surrounding cities, and these were 
gradually placed on a common basis as municipal towns, with 
Roman citizenship extended to all their inhabitants. The legal 
position of the Roman municipality closely resembled that of a 
modern city. It was created by and subordinated to the state, it 
retained the administration of law and government in local affaks ; 
and It had the legal and property rights of a person. In the Roman 
world city life predominated. Ancient Italy is said to have had 
twelve hundred cities, and the population of Rome at its height has 
been estimated at from one to two millions, — a figure not again 
reached until the eighteenth centuiy. In these cities modern prob^ 
leins of governm and administration existed, and numerous 
activities % public safety and general md&xe were maintained. 
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The fall of the Roman Empire almost ruined the cities of west- 
ern Europe- Decline in commerce and manufactures destroyed 
their economic basis ; a diminished population, whose freedom of 
movement was restricted because of the absence of a strong central 
governing authority, clustered in small, self-supporting rural com- 
munities ; and new villages grew up but slowly around feudal castles 
or specially protected market places. In the East and in the 
Mohammedan world city life survived and flourished, but the 
remaining western cities, whose administration had generally fallen 
under ecclesiastical control, retained but few traces of their former 
vigorous and extensive municipal life. 

Reviving commerce, hastened by the contact of East and West 
in the crusades, gave, especially in Italy, a new impetus to city 
life about the twelfth century. Pisa, Genoa, and Venice, several 
seaports in France and Spain, and the free cities of Germany took 
the lead in this revival of urban communities. In the absence of 
strong central authorities many of these cities secured positions 
independent of the prevailing feudal system, and with their mer- 
chants and artisans organized into guilds, maintained themselves 
as self-governing units. Their interests were, however, primarily 
economic rather than political ; their chief activities were regulations 
concerning trade and industry ; and their main contests aimed to 
secure economic privileges or to crush commercial rivals. Political 
and civil rights and national spirit were as yet undeveloped. 

^ T of the Middle Ages, as national states arose, 

cities in most parts of Europe were subordinated to larger political 
units. ‘Economic affairs were controlled by the central authority, 
and local governing powers were granted, usually in the form of a 
charter from the king, to a small group within the city. The break- 
ing down of the guild system, the growth of '' domestic ” manu- 
factures in the rural districts, and the constant wars throughout 
Europe destroyed the importance of many cities. At the same 
time the closing of the old trade routes to the East, and the dis- 
covery of America and the new sea passage to the Indies, led to a 
general recasting of trade routes and of urban centers. Seville and 
Cadiz in Spain, Lisbon in Portugal, and later the cities of 
Netherlands came into prominence. City life in Germany revivcu, 
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3.nci c’vcn in Englsnd f3.ir“Siz6ci towns wore found. London nnd 
Paris, the seats of national government, gained with the central- 
ization of royal power, and were by far the most important cities 
in their respective states, and the most populous capitals in 
Europe. 

The present concentration of population into cities is largely the 
work of the past century, especially of its latter half. In 1800 only 
21 per cent of the population of England and AVales lived in 
cities of over 10,000 ; at present more than half the population of 
the entire British Isles lives in cities twice as large. In Prussia the 
proportion of population living in cities of over 100,000 increased 
during the years 1816-1900 from 1.8 per cent to 12.9 per cent. 
In 1801 only 2.8 per cent of the population of France lived in cities 
of 100,000 or over; in 1900 the proportion had increased to 13 
per cent. In the former year 9.5 per cent, in the latter year 27 
per cent, Hved in cities of 10,000 or over. In 1800 there was no 
city in the United States with a population of 100,000. At pres- 
ent 20 per cent of our population lives in cities of that size or over, 
and almost one third of our population lives in cities having a 
population of at least 10,000.1 While these modern cities are 
in all cases subordinated to the authority of the state, questions of 
municipal government and municipal functions have again become 
important in the political life of the times. 

Among the causes of the recent rapid increase in urban 
population are : 

1. Improved sanitary conditions, by which cities formerly de- 
pendent upon immigration from rural districts to maintain their 
population, have now also a large excess of births over deaths. 

2. The development of transportation, by which markets have 
been widened, wants increased, and the maintenance of a large 
population at a distance from food supplies made possible. 

3. The use of machinery and artificial power, by which division 
of labor has been carried to a high degree of perfection and pro- 
duction organized on a large scale. 

4. The development of secondary pursuits, such as banking, 
insurance, brokerage, retailing, etc., dependent upon the extension 

1 Fairlie, Municipal Administration, pp. 121-122, 
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of industry and trade; and of personal or professional services, 
amusements, etc., dependent upon the patronage of a large 
population. 

S . The extension of governing authority and activities, by which 
political centers, even in the absence of manufactures and trade, 
may become important cities. 

127 . Municipal government. The city has occupied three fairly 
distinct positions in political society : ^ 

I. As city state. At first the city was an independent unit, or 
city state, whose inhabitants were united by ties of kinship and 
religion, and whose functions incjuded the regulation of interests 
now considered national as well as those of local concern. Such 
were the cities of Greece and Rome ; and about the tenth centuiy 
similar independent municipalities arose in Italy, Germany, and 
France. These medieval cities, however, were not based on com- 
mon kinship and religion, but resulted from reviving trade and 
commerce. Hence self-government was desired so that business 
could be transacted without the burdensome restrictions of feudal 
custom and law; and aid was often secured from the kings, who 
desired to weaken the feudal nobility. With a few exceptions, 
however, complete independence of the overlordship of emperor 
or king was seldom claimed. 

2 ‘. As administrative district. Just as the growing centraliza- 
tion of the Roman Empire reduced its independent cities to sub- 
ordinate positions in the state, so the rise of national monarchies 
toward the close of the Middle Ages subjected the medieval cities 
to national control. The widening of social and economic interests 
made many matters, originally of local concern, national in scope ; 
and local control was replaced by regulation at the hands of the 
growing national organization. In addition, city populations pre- 
ferred the uniformity and justice of national regulation to th6 
selfish administration of the corrupt oligarchies into whose hands 
city government had fallen. Accordingly the city appeared in gov- 
ernment as an administrative district, subordinated to the central 
authority of the, state, and differing in few essential ways from the 
other administrative districts into which the state was divided. 

1 Goodnow, Municipal Government, chaps. iv--viL 
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3. As local government. The Industrial Revolution and the 
improvements in transportation that characterized the latter part of 
the eighteenth and the early part of the nineteenth century con- 
centrated population in large cities, compelled these cities to widen 
the scope of their functions, and created many new municipal 
problems. Accordingly the city, while remaining subordinate to 
the state, and acting as its agent in most affairs of general admin- 
istration, has also been recognized as a unit for the satisfaction 
of local needs, and has been given the organization and powers 
necessaiy for this new position. Modern cities are usually munici- 
pal corporations, created under charters issued by the state, which 
determines, either by its constitutional law or by legislative statute, 
the scope of municipal authority and the degree of national super- 
vision and control. 

In determining the relations between city and state two general 
systems are in use. In England and the United States the powers 
that city governments may exercise are enumerated in detaU and 
strictly construed. Accordingly the presumption is against the 
exercise by the city of any power unless specifically granted, and 
frequent application must be made to the legislature for additional 
powers desired. This system has led to the granting of many 
special charters, to frequent legislative interference, and to control 
through legislation rather than through administration. The pres- 
ent tendency in these states is to incorporate cities under general, 
uniform acts, and to widen the scope of their local authority. On 
the continent cities are granted wide general powers, the presump- 
tion being that municipal authorities may exercise all powers not 
specifically forbidden. In addition, cities are incorporated under 
general acts applying to all cities and laying down general prin- 
ciples of organization and function. The control of the central 
government is accordingly exercised through administration rather 
than through legisl&on. 

The internal organization of municipal government may be 
viewed under the following' heads A 

1 . The share of the people in dip government. 'This depeTids 
upon the extent of municipal suffrage, the number of elected 

^ Goodnow, Municipal Goveminent, chaps. ix-xL J 
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officials, and the degree of authority exercised by the people 
through direct legislation or through control of officials previ- 
ously selected. 

(a) Municipal suffrage. States such as the United States, France, 
and Italy, that have adopted the general principle of manhood 
suffrage, apply this principle to city elections also, although edu- 
cational qualifications in Italy exclude many 'from voting. France 
and Italy permit persons who pay direct taxes in a city, but reside 
elsewhere, to vote in the city instead of at their places of residence. 
England and Germany, where property plays considerable part in 
determining suffrage rights, either demand a property qualification 
for voting or give greater voting power to the larger property hold- 
ers. All states require a certain period of residence, or, in case the 
vote goes with property, the payment of taxes for a certain period 
before voting. The length of residence demanded is shortest in 
the United States. In general the proportion of voters is greatest 
in American cities, in spite of the fact that their heterogeneous' 
population, many of whom have no permanent interest in the city 
and are unable to vote intelligently, makes .. universal suffrage a. 
questionable policy. 

(b) Elective officers. In this respect the United States differs 
from most other countries. In European cities members of the', 
council only are elected, all other officials being appointed. Even; 
in England *only a few minor officials, in addition to the councils,' 
are chosen by popular vote. In cities of the United States, how- 
ever, long lists of officials are chosen by election. This principle 
was introduced about the middle of the last century as. a reaction 
against the evils of the spoils system, although in practice it made 
ho improvement. The difficulty of knowing the merits of candi- 
dates in large cities and the uncertainty of securing the :expei:+' 
kiiowledge needed in the complex administ|atibn of city govern 
mCnt are objections to popular election. Besides, party cohtro 
through numerous elected officers is no less than under the 
appointive system. As a result, a strong reaction toward central- 
ization and appointment is manifest in American cities.' In addi- 
tidh, efforts are being made to weaken party control by regulatirig 
nominations to city offices. Among the proposed methods are 
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" nomination by petition ” and " direct nomination.” Legal regu- 
lation of political parties, or, if possible, the formation of inde- 
pendent parties on municipal issues also tends to diminish present 
evils in American cities. 

(c) Direct popular government. Municipal voters may some- 
times act directly through the initiative and referendum, or may 
exercise a control over elected officers by means of the recall.^ In 
most states, where city councils are fairly satisfactory governing 
bodies, little use of these devices in municipal government is made, 
although Italy requires the referendum in a few specified cases. 
In the cities of the United States many questions are referred to 
popular vote, partly because of the democratic idea that affairs of 
local concern should be decided by popular vote, and partly because 
of the failure of city councils to govern satisfactorily. 

2. The city cotmcil. In all important states city councils are 
elective. In France, Italy, England, and Germany council mem- 
bers are usually elected on a general ticket, although provision is 
made for minority representation. In the United States the dis- 
trict system prevails. In France, and generally in the United 
States, all council members are elected at the same time ; in 
England, Germany, and Italy partial renewal is the rule. The 
term varies from an average of two years in the United States to 
six years in Germany. In size no uniformity exists, council mem- 
bership ranging all the way from less than a score to several 
hundreds. In general, the type of men chosen for city councils 
is superior in England and Germany to that in France and the 
United States. 

From the standpoint of relative importance councils differ 
widely, being strongest in England and weakest in the United 
States : 

(a) In England the council is the organic authority of the 
municipal system. It determines the government of the boroughs, 
appoints and directs all officials, and exercises all powers permitted 
by the central government. While much of its work is divided 
among committees, the council is the final authority, and all admin- 
istrative officers are merely agents to cany out its pol icy in detail. 

^ See section 92. 
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(b) On the continent provision is made for an executive with 
certain powers independent of the council The executive officials 
are, however, chosen by the council and many council members 
serve on administrative boards. Council and executive each share 
in the functions of the other, legislative and administrative powers 
being closely coordinated. 

(c) In the United StatesThe council does not choose the mayor 
or heads of departments. Besides, the detailed municipal legisla- 
tion enacted by commonwealth legislatures and the limits placed 
upon the financial powers of city councils further diminish the 
scope of their activity. As a result the council is excluded from 
executive and much limited even in its legislative activity. 

Previous to 1830 the council was supreme in the United States 
as in England, but dissatisfaction with conditions of city govern- 
ment led to a weakening of the council, to a distribution of admin- 
istrative powers among many boards and officials, variously chosen, 
and to greater interference on the part of commonwealth legisla- 
tures. The resultant loss of self-government has led to recent 
tendencies toward strengthening the council, centralizing the 
administration, and increasing local autonomy. 

3. The city executive. As already indicated, all states except 
England recognize in city affairs a certain separation between 
legislation and administration, and intrust the latter to more or less 
independent organs, the United States carrying this separation 
furthest In fact, except in England, the executive is the domi- 
nating factor in municipal organization. The executive authority 
is usually vested in a single head, or mayor, but sometimes, for 
instance in Germany, in an executive board. In Germany and the 
United States the executive is especially strong, having a veto over 
all acts of the council and a practically independent tenure. In 
England, France, and Italy the executive is weakened by the fact 
that only council members are eligible for election as mayor, and 
by the absence of a veto power. Even in these states, however, 
the councils are largely guided by the mayors they have chosen. 

The relation of the mayor to subordinate officials differs. In 
England the council appoints, removes, and directs municipal 
officials. In Germany this function is exercised by the executive. 
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In France and Italy the council elects the heads of departments 
and the mayor assigns to them their duties and directs their actions. 
In the United States the mayor must often secure the consent 
of the council to his appointments, and in some cities heads of 
departments are elected by the people. In the subordinate civil 
service Germany emphasizes administrative efficiency through 
. permanent tenure, while the United States aims at popular control 
through short terms and frequent changes. In general, the cities 
of England and the continent, whose city government is largely in 
the hands of a permanent, professional class, secure more efficient, 
honest, and public-spirited administration than is the case in the 
United States, where most city offices are filled as rewards for 
political services! 

128 . Municipal reform in the United States. Problems of city 
government are especially pressing in the United States. Municipal 
growth began at the time when public interest centered around 
national questions, such as the share of the people in government, 
the relation of the commonwealths to the Union, and the extension 
or .abolition of slavery. Accordingly little attention was given to 
the new phenomena of city life until after these pressing national 
questions had been settled, and by that time the early municipal 
organization was badly outgrown. Besides, political parties, created 
by these questions and by the necessity of harmonizing the exten- 
sive separation and division of powers in our constitutional system, 
built up their organization by means of the spoils system, in which 
the numerous city offices becnme rewards for partisan service. 
Consequently local issues were subordinated to the needs of 
national political organization, and municipal life again suffered. 
Still later the growth of corporate interests, coupled with the fact 
that, the major part of city government has to do with business 
administration and with the expenditure of money, led to the 
close connection between business and politics that underlies the 
” graft ” evil. These conditions are not improved by the extremely 
cosmopolitan character of city populations in the United States. 

Since 1870 considerable attention has been given to’municipal 
reform, and various plans of organization have been suggested 
and given practical application. There is also a growing realization 
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o£ the value of a permanent and expert civil service, and a more 
intelligent public opinion on issues of municipal concern. The 
municipal program, drawn up by a committee of the National 
Municipal League, urges local charter legislation and grants of 
general powers to cities, so that the constant interference of com- 
monwealth legislatures may be abolished. It also urges the 
separation of local and national politics, improvements in electoral 
methods, and restrictions on political patronage. Administrative 
responsibility is centered in a popularly elected mayor who has 
extensive powers of appointment and removal j while, subject 
to the mayor’s veto, an elected council, of a single Chamber, 
exercises all legislative powers conferred upon the city. 

Considerable difference of opinion exists as to the proper posi- 
tion of council and mayor in American cities. Some authorities 
would increase the powers of the council on the ground that the 
distinction between local legislation and. local administration is 
fundamental, that increased powers and responsibility would im- 
prove the caliber of men chosen to city councils, and that an 
elected council, having broad knowledge and representing differ- 
ent interests, most accurately represents the people. Others prefer 
the greater concentration of responsibility and the more effective 
administration secured by centralizing authority under the mayor. 

A more recent development in municipal government is the 
commission plan, by . which entire control is vested in a small 
board, chosen at large by popular election. In the Newport plan 
the commission, which controls administration and appointments, 
is combined with a large council, which controls ordinances and 
appropriations. The Galveston plan vests administrative, appoint- » 
ing, finance, ^nd ordinance powers in a commission of five men, 
elected at large and acting in a body. The Des Moines plan adds 
the initiati^^ referendum, and recall. 

Commission government has the advantages of concentrating 
authority and responsibility, thus securing a businesslike adminis- 
tration, of giving the voters something definite to vote £or,^^^ o 
securing a better type of man than under numerous decentralized 
authorities, and of avoiding the deadlocks formerly frequent. At 
the same time there is danger of extravagance, since powers of 

■ ' ■ ■ ' 111 ' ■ ■ : . ■ ' ' '' 
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raising and spending money are given to the same persons ; and 
partisan spirit may be increased, since the conflict centers on the 
election of a few all-powerful officials. Besides, there is no guaran- 
tee that experts in municipal affairs will be elected ; and, since the 
commission deals mainly with administration, and since there is 
in the United States a deep-rooted dislike of intrusting lawmaking 
powers to a small body of men, the danger of legislative 
interference is increased. 

129. Municipal activities. The functions discharged by city 
governments differ materially from those performed by other 
political .divisions. In contrast to the broad questions of foreign 
affairs or of general internal policy with which national govern- 
ments deal, or to the regulation of the ordinaiy relations of persons 
and property with which rural local areas are concerned, city prob- 
lems are, in the main, matters of business administration or of 
complex social adjustment. The character of city populations, and 
the ^ physical, intellectual, and moral conditions of the artificial 
environment in which they live, necessitate unique forms of 
governmental organization and the performance of special services* 

As already seen, cities occupy a double position. They serve as 
agents of the state government and as organizations for the satis- 
faction of local needs. In the latter capacity their functions are 
limited to internal affairs, and oven in this field their control over 
judicial and financial matters is limited. Besides, the final deter- 
mination of proper functions for state and for city lies in the 
hands of the state, which may at any time extend or limit the 
functions that the city, either as a local unit or as an agent for 
the central government, may perform. In general, England and 
the United States emphasize the point of view of the state, limit- 
ing the city to such functions only as are definitely granted and 
enumerated in detail by the state. On the continent the presump- 
tion favors the city, which has power to do anything not definitely 
forbidden to it or not intrusted to some other governmental au- 
thority. The former independent city life and the long absence of 
centralized government on the continent account for this attitude. 

Moreover, tte geographical or social conditions of each 

city offer special problems and make a comprehensive statement 
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of municipal activities impossible. Local conditions determine 
whether certain duties shall be undertaken by the city or by 
the state, and whether certain functions may be best performed 
by private initiative or by public control ; and changing conditions 
may widen or narrow the scope of municipal activity, as compared 
with both state authority and private enterprise. At the same 
time a general classification of municipal activities may be made, 

• grouped roughly under the following heads : 

1. Public health atid safety. The concentration of population 
in large cities and the circumstances of city life necessitate exten- 
sive precautions for the maintenance of public peace and order 
and for the safeguarding of life and health. An organized and 
disciplined police force for the preservation of order and for the 
prevention and detection of crime, and special judicial machinery 
for dealing summarily with minor cases, form an important part of 
this side of municipal administration. Another extensive organi- 
zation serves as a protection against fire, and precautions against 
disease are taken by inspection of food and water, prevention of 
unsanitary conditions, and quarantine of infectious diseases. The 
remarkable recent advance of medical and sanitary science is 
shown by the vital statistics now recorded in many cities. Building 
regulations aim at protection against fire, stability of construction, 
sanitary conditions, and aesthetic effects, 

2. Chanties and correction. In caring for the poor and the 
defective private enterprise supplements municipal effort, and in 
the administration of prisons the central authorities have taken 
over a large share of control. However, an important phase of 
municipal activity deals with public charity and with the mainte- 
nance of hospitals, asylums, and correctional institutions. In ad- 
dition, European cities in particular have developed employment 
bureaus, public loan offices, and savings banks. 

3. Education. Public education, especially of elementary and 
secondary grade, is largely controlled by the municipality, although 
here again private initiative enters and a tendency toward control 
by the central authorities is manifest. Cities also maintain public 
libraries, museums of art and science, and, .on the continent, 
municipal theaters and opera houses. 
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4. Municipal improvements. This side of municipal activity 
deals with works of municipal engineering and is most important 
in large cities. Such functions, most of which are concerned with 
city property open for public use, may be divided into two groups : 

(a) Those supported mainly by public taxation. Under this 
head 'belong public baths, parks, and playgrounds, the construction 
and maintenance of streets, bridges, and sewer systems, and the 
removal and disposal of waste materials. An important aspect of 
this group is city planning, either for the purpose of providing for 
future growth or to remedy undesirable conditions in congested areas. 

(b) Those maintained by charges for services rendered. Under 
this head come the supply of water, gas, and electric light ; markets, 
docks, and harbors; and local transportation. In these activities, 
all of which are natural monopolies, private companies as well as 
municipalities are engaged, and the individuals directly benefited 
bear the major part of the expense. At the same time the func- 
tions performed are of a public nature and the material equipment 
required makes use of the public strefets. Accordingly the question 
arises whether cheap and efficient service is best secured through 
private concerns, operating under a franchise granted by public 
authority, or through municipal ownership and operation. In case 
of the former the proper terms of the franchise and the extent of 
government regulation still demand solution. Originally most of 
these matters were in private hands, but the improvement of gov- 
emmeital organization during the last century, together with the 
demand for excessive profits and the disregard of public health 
and convenience manifested under private management, has ex- 
tended the field of municipal operation. In Europe, where fairly 
satisfactory systems of city government have been worked out, 
municipal ownership is most extensive. Even in the United States 
this sphere of city activity is expanding. 

The proper adjustment between municipal government and 
these public utilities is one of the most important problems of 
the day. Because of the inherently monopolistic character of such 
industries, the dependence of the public upon the services whiqh 
perform, and the fact that with them Competition is destruc- 
tive rather than regulative and results in unjust discriminations, 
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necessitates a relation to public authority essentially different from 
that which governs ordinary business interests^ Besides, these 
industries cannot be carried on without the grant of some public' 

. privilege, and in the United States, where constitutional provisions 
place limitations on the revoking of charters and contracts, the 
situation is more complex than in Europe, where a franchise may 
be revoked at the will of the authority that grants it. 

• In addition to the existing difference of opinion as to . whether 
general welfare is. best secured by public or by private ownership 
of such industries as street railways, gas and electric light, and 
water services, the fundamental question as to .^what form the 
return to the public for privileges granted should take is still 
unsettled. Shall the community exact a money return in the form 
of taxes or division of profits, or shall it demand improvement in 
service and lower cost to the users ? And this question is further 
complicated by the necessity not only of securing some return but 
of maintaining control over the service. 

In states, such as the United States, where most public utilities 
still remain in private hands, the terms of the franchise are of 
prime importance. Franchises should be granted for a term of 
years sufficiently long to induce capitalists to invest in the enter- 
prise, yet not so long that municipal control over the corporation 
is destroyed. Similarly, the terms of the franchise must combine 
fair treatment of private business enterprise, with proper provision 
for present and future public welfare. * 

In general, a good franchise will retain not only a properly safe- 
guarded control over the charges of public-service corporations, 
but over their capitalization and dividends as well. Public super- 
« vision of accounting will also be provided for. The term of the 
franchise will depend upon, the size of the city and the probable 
net returns, — from twenty-five to forty years at present being 
a fair period, — and provision will be made for the reversion to 
the city of the physical property of the company, at its appraised 
. value, on the close of the franchise term. Ordinarily compensa- 
. tion will be exacted in the form of lower charges rather thaii in 
large financial returns. 

1 Rowe, Problems of City Government, chap. x. 
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S. Mtmicipal finafice. To carry on the varied functions oS 
modern city life an extensive municipal revenue is demanded. 
Total municipal debts and expenditures are, in some states, as 
great as those of the national government. The revenue of cities 
is derived mainly from the income of public property and public 
services, from grants from the central government, and from 
numerous forms of local taxation. Unusual expenditures are met 
by loans. The control which the central authorities exercise over 
municipal finance varies, being more extensive in France than in 
Great Britain or Germany. In the United States local finance is 
subject to little administrative control, but legislative enactments 
impose certain restrictions. 
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130. Importance of colonial development. The past century has 
witnessed a transition from nationalism to national imperialism.! 
Emphasis, until recently placed on national unity and self-sufficing 
life, has been shifted by a territorial expansion of nations and by 
the establishment in all parts of the earth of colonial dependencies. 
These perpetuate the national spirit ; in fact, they often intensify 
it because of resultant territorial or commercial rivalries, although 
they are breaking down the natural frontiers and ethnic homogene- 
ity on which national unity was originally based, ‘ As compared with 
the ancient city state, the Roman world empire, or the national 

^ Reinsch, World Politics, Part I.‘ . 
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state of the eighteenth century, a new type of political life seems 
in process of formation. National empires, consisting of vast and 
scattered areas inhabited by diverse peoples, whose international 
relations are marked by keen and intense rivalry and by an equi- 
librium of power preventing the preponderance of any, combine 
many of the characteristics of both world empire and national state. 

Besides, this colonial expansion has opened up many difficult 
and formerly undreamed-of problems. The civilization and educa- 
tion of inferior peoples, and the responsibilities thus placed upon 
more enlightened nations, the conflict of diverse religious ideas, 
and the dangers inherent in unrestricted immigration represent a 
few of the imminent social questions involved. Similarly, problems 
arise concerning industry and commerce. Competition in business 
has been a powerful motive in the establishment of colonies and 
remains a constant source of dispute after their foundation. Eco- 
nomic interests are of increasing importance in the internal 
organization of states and in their international dealings. Most of 
the great wars of the past two centuries have been caused by 
commercial rivalry ; and the future holds little promise that this 
source of difficulty will be diminished. 

The governmental problems involved are of prime importance 
to the student of political science. Colonial development, in its 
influence on the state, affects the following relations : 

l. Of a state to other states. It is evident that the possessioir 
of colonies, whose disputed boundaries, degrees of dependence, 
and relations with states other than those to which they belong 
give rise to important international controversies, demands con- 
siderable remodeling of international interests and regulations. 
For the mastery of North America and India, England and France 
engaged in a series of wars lasting over a century. The proximity 
of Russian and English interests in Asia at the present time- 
causes mutual watchfulness on the part of those states ; the estab- 
lishment of German spheres of influence in South America is a 
source of uneasiness to the United States; and the recent desire 
for- expansion on the part of Japan brings her into international 
prominence. Besides, colonial development has profoundly affected 
modes of warfare. To the great standing armies that the rise of 
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national states demanded, immense naval armaments have been 
added ; and, in case of war, capture of commerce and destruction 
of property rather than of life is increasingly aimed at. Among 
imperial powers naval warfare is practically decisive, and upon its 
issue depends the map of the world. 

2. Of a state to its colonies. This relation has widely varied. 
Sometimes control is exercised directly, sometimes by organizations 
deriving their authority from a superior source. At times the 
colonial population is granted no self-government and few civil 
rights ; again they are practically self-governing and enjoy political 
privileges even greater than those of the inhabitants of the home 
state. In internal organization also colonial government shows 
considerable variation, though following in the main several well- 
defined types. In the functions performed by colonial governments 
and in methods of administration additional differences are found. 
Among the important questions of internal ' administration may 
be noted A 

(a) Education and general social improvement 

(b) Finance, currency, banking, and credit. 

(c) Commerce and communication. 

(d) Land policy and agricultural and industrial development. 

(e) The labor question. 

(f) Defense and police. 

Each of these, under the diverse conditions existing in modern 
colonies, presents certain difficulties, whose solution will determine 
not only the welfare of individuals in the colonies, but the position 
or even the existence of the state itself. 

Of a state to its citizens. The possession of colonies, with 
the problems that they bring in international and colonial affairs, 
must react on the internal political life of the state concerned. To 
prove this, a few illustrations will suffice. Colonial questions have 
long been a leading issue in the politics of England, and the recent 
growth of self-governing colonies, such as Canada, South Africa, 
Australia, and New Zealand, has given rise to the imperial fed- 
eration movement.^ Should this plan be put into practice, the 
fundamental organization of the British Empire would be affected. 

Rdnsch, Colonial Admimstration, 2 See section 134. 
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The adoption of a colonial policy by the United States has unques- 
tionably had considerable influence on the growing importance of 
national, as compared with commonwealth, government, and on 
the increasing authority of the executive. The -disintegration of 
political parties may also be partly due to the fact that attention is 
turned more to external than to internal development, and that differ- 
« ences of opinion, valuable in deciding policies of home concern, 
become dangerous if the policy of the state in dealing with other 
states is thereby weakened. At all events, the practical amendment 
of the United States Constitution, resulting from the Supreme 
Court decision in the Insular Cases (1901), shows an unquestioned 
reaction of colonial policy on internal organization. 

The importance of colonial development is vividly indicated by 
the mere figures reached in the area and population of existing 
colonies. Two fifths of the land surface of the globe is included 
in colonial possessions, and their population aggregates over five 
hundred millions. England’s colonies alone cover an area of over 
eleven million square miles and have a population of over three 
hundred and fifty millions. The French possessions have a com- 
bined area eighteen times as great as France itself, and their 
population is half again as large as that of the homeland. Even 
the United States, the most recent recruit to the imperial powers, 
has colonies with a total area of one hundred and fifty-four 

miles and a population of over nine millions. 

131 . Historical deyelopment of colonies. The development of 
colonies is one phase of the general process by which the whole 
earth has been explored and brought under or^nized political 
regulation, and by which its population has been redfstributed. In 
the territorial growth of states two main methods have been 
• followed. One is that of gradual contiguous expansion, as in the 
case of Rome, or, more recently, of Russia and the United, States. 
The other is the acquisition of remote and scattered possessions, 
as in the case of. Spain during the sixteenth century or of the 
present British Empire. Similarly, movements of peoples shdw 
several main t3rpes. The migrations of early peoples were quite 
different from the later colonization that peopled the New World ; 
and both of these differed from the immigration of the present day. 
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In its political sense the term '' colony ” is used to indicate a body 
of people occupying temtory outside the boundaries of the state 
proper and yet retaining political allegiance to it. This usage 
would not permit one to speak, as in the ethnological sense, of the 
United States as a British colony or of Quebec as a French colony. 
The term " colony ” is, however, broadened to include what are some- 
times more specifically called " dependencies,” — that is, possessions 
of a state, the greater part of whose inhabitants are natives, with 
only a small proportion of "colonists.” Of this type India and 
the Philippines are examples. Accordingly, a colony may be defined 
as " an outlying possession of a national state, the administration 
of which is carried on under a system distinct from, but subordinate 
to, the government of the national territory.” ^ 

The first colonizing people of importance were the Phoenicians. 
Located on the shores of the Mediterranean, between Egypt and 
Mesopotamia, their situation was favorable for trade ; and, in seek- 
ing markets and raw material, trading posts were established. Of 
these, Carthage, a permanent agricultural settlement as well as a 
trading post, was the most important; and it in turn extended 
its influence over adjacent islands and even in Spain, until at 
length its growing power was cmshed by Rome. Meanwhile 
Greece was sending out colonies. The Dorian invasions and, 
later, the attacks of the Persians drove many fugitives to seek new 
Growth of population, extension of trade, and especially 
the factional strife within the Greek cities led to the expansion of 

the adjacent islands, the coast of Asia Minor, and 
westward to Sicily and southern Italy. Soon after this Rome, in 
extending her jurisdiction by force of arms and by establishing 
on conquered territory, laid the basis for her world empire. 

In the Middle Ages the only colonies were those established by 
soxnt of the Italian cities. They alone, during the disintegration 
of western Europe, retained industrial and commercial life ; and, 
after freeing theinselves from the overlordship of emperor and 
pope, they developed an active, restless life similar to That of the 
|; ancient Greek cities. Trading posts in the Orient were established 
by Pisa, Florence, and especially by Genoa and Venice. Thes^^ 

Reinschy'G olO'nial' 'Government, ''p. ' 16 .. '' 
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cities, profiting by the crusades, controlled the trade of Europe 
until, at the close of the Middle Ages, the activity of the Portu- 
guese, the discovery of America, the conquests of the Turks, and 
the general expansion and shifting of trade left them at a 
disadvantage and cost them their scattered colonies. 

Modern colonization began with the discovery of a sea route to 
the East Indies and the opening up of the New World. During 
the century from 1500 to 1600 Portugal and Spain alone took 
active part in this process. The Portuguese, sailing around the 
Cape of Good Hope, established themselves on the coast of Africa, 
in India, among the East Indies, and even reached China and Japan. 
Brazil, which had been accidentally discovered by a Portuguese ship 
on its journey around the Cape, was comparatively neglected; but 
by feudal grants of land to Portuguese nobles, by the efforts of the 
Jesuits, and by fugitive Jews and criminals, Portuguese authority 
was there established. Portugal was thus supreme on the seas and 
the possessor of vast territories until her liberty was lost to Spain 
(1580) and her possessions became the prey of all Spain’s foes. 

Spain, under whose auspices the New World was discovered, 
had just finished her long contest with the Moors; and the 
Spanish nobles and soldiers out of occupation, together with the 
clergy zealous for new fields of activity, naturally turned to the New 
World for adventure and profit. By grant of the pope (1493) the 
non-Christian world was divided between Portugal and Spain, and 
Spain proceeded vigorously to conquer and Christianize her west- 
ern share. Through the efforts of conquerors, such as Cortez and 
Pizarro, and through the missions of the Jesuits, Spanish authority 
was extended over the West Indies, the Gulf coast, Mexico, 
Central and South America, and finally, by discoveiy, over the 
Philippine archipelago. As long as Spain controlled the seas her 
colonial empire was maintained and furnished enormous wealth 
for her treasury; but the rise of Holland and England as naval 
powers, together with Spain’s repressive methods of colonial ad- 
ministration and her own internal decline, led to the capture of 
some of her colonies, the winning of independence by others, and 
recently the loss of the remainder, except for a few fragments in 
Africa, after the Spanish-American War. 
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The rise of the Dutch colonial empire presented several new 
features. In their long and bitter war against Spain the Dutch 
not only won their independence, but increased their wealth and 
commerce ; and, in attacking Spanish-Portuguese power through 
its colonies, they built up a colonial empire. In 1580 Portugal 
came under Spanish jurisdiction, and Holland, whose industries 
were dependent upon supplies drawn from the East through Por- 
tugal, was shut out by Spain from trade with the Iberian penin- 
sula. As a result, the Dutch, while waging a desperate war on 
land, turned boldly to the sea, and, attacking the feeders of Spanish 
power, laid the basis for their present colonial empire in the East 
Indies. The defeat of the Spanish Armada by England was a 
fortunate coincidence, and by 1600 the Netherlands had become 
the great commercial power in the Orient. Inspired by this suc- 
cess, other Dutch merchants began the invasion of the West. 
Several islands of the West Indies group, Dutch Guiana on the 
north coast of South America, and the settlements around Man- 
hattan and on the Hudson were the chief fields of their activity. 
During the eighteenth century the Dutch colonies declined. Mis- 
government ruined the colonies and injured the homeland ; Eng- 
land became the chief naval power; the United States secured 
much of the Dutch carrying trade ; and for a time the Netherlands 
were brought under the sway of Napoleon. During the past cen- 
tury Holland has regained a prominent position in colonial affairs ; 
and while many of its former dependencies were relinquished to 
England, its present possessions, the most important of which are 
the East Indies, cover an area of seven hundred and eighty-three 
thousand square miles and have a population of about thirty-six 
millions, of whom, however, less than one hundred thousand are 
whites. *. 

France and England, while sharing in the early discoveries and 
explorations, took no steps toward the establishment of colonies 
until the seventeenth century. Then they became active and bitter 
rivals. In America, Exench adventurers, traders, and missionaries 
settled the St. Lawrence and Mississippi valleys ; while English 
colonists, with little eneouragement from the homeland, estab- 
lished themselves along the Atlantic coast. As these settlements 



354 introduction to political science 

expanded, the inevitable conflict, fought out in a series of wars last- 
ing over one hundred years, resulted in the expulsion of France 
from America ; although, in the course of this contest, because of 
England s colonial and commercial methods, the most valuable 
of her American colonies revolted and secured their independence. 
Similarly, in India the two states were, rivals and there also the 
English were successful. Meanwhile the naval supremacy which 
England attained during the wars of the seventeenth and eighteenth 
centuries enabled her to wrest colonial possessions from Spain and 
Holland as well as from France, and to lay the foundation for her 
present widespread empire. - 

During the past century colonial empires have expanded until 
practically all the inhabitable parts of the earth are parceled out 
among the leading states. The islands of the Pacific, large tracts 
in Asia, and the continent of Africa have been the chief fields of 
recent activity. England has extended her control over India, and* 
through the work of her explorers and settlers, has opened up new 
lands. Australia, at first a convict settlement, has become a pros- 
perous and progressive colony and, with New Zealand, has become 
famous for its experiments in social reform. In Africa, England 
secured Cape Colony from the Dutch during the Napoleonic 
period, and her; gradual expansion northward came to a climax in 
the recent Boer War, by which she secured additional territory. 
The completion bf the Suez Canal, opening a short route to India, 
has led England to secure possessions in the eastem Mediterranean 
and in Arabia ; and, interfering in Egypt, she has pushed south- 
ward until, with a single comparatively small break, it will be 
possible to build the Cape-to-Cairo Railroad exclusively in British 
territory. Other possessions in Africa and many scattered islands 
and coast tpwns are included in the British Empire, — the whole 
covering one fifth of the land surface of the globe. 

France, since the loss of her American and Indian colonies, 
has turned her attention to Africa and holds almost all the north 
coasts the greater part of the Sahara desert and of the valley of 
the Niger, ceritral Africa north of the Kongo, and the island of 
Madagascar. France has also acquired extensive possessions in 
Indo-China and holds scattere:d islands in many parts of the earth. 
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Her dependencies cover an area of four million, two hundred 
thousand square miles and have a population of fifty-six millions. 
Germany, during the last quarter century, has established "pro- 
tectorates ” and " spheres of influence.” Her possessions are 
mainly in southeast and southwest Africa, although German 
immigrants and trade and the investment of German capital 
have established close relations with parts of South America. 
The territory under German control covers an area of about one 
million square miles and has a population, mainly of natives, 
numbering thirteen millions. Portugal retains a remnant of her 
former possessions in Africa, and Italy and Belgium have also 
shared in its partition. Recently the United States has entered the 
field of colonial expansion, and, by the Spanish War and by 
annexation and occupation, has secured Porto Rico, the Hawaiian 
group, the Philippines, and other islands. 

* 132. Motives of colonization. After the preceding outline of 

the origin and distribution of colonies from a territorial standpoint, 
a brief summary may be made of the motives that have led to the 
foundation of colonies and of the methods by which they have 
been established. The following are among the most important : ^ 
I. Movetne^its of populatioji. Mere growth of population, caus- 
ing overcrowding, is an important, though often overestimated, 
factor in the migration of peoples. In the colonies established by 
the Greek cities and in the present exodus of the rapidly increas- 
ing German population, this cause may be traced. More important 
is dissatisfaction with existing economic, political, or religious con- 
ditions. The establishment of the Puritans in New England and 
the more recent emigration of the Irish and of the Russian Jews 
are typical examples of such movements. Sometimes emigration 
is induced or forced by the colonizing state, as was the case in 
some of the French colonies of the seventeenth century, and in 
the "sending of indentured servants and the founding of penal 
settlements by England. In modem colonies the proportion of the 
entire population composed of immigrants from the home* states 
is comparatively small, the major part consisting of natives or 
descendants from former colonists. 
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2, Missionary work. Ever since the discovery of America the 
zeal to convert the heathen has, consciously or unconsciously, pre- 
ceded 01 accompanied colonial expansion. The work of Spanish, 
Portuguese, and French priests in the early history of America at 
once suggests itself * and, more recently, missions have paved the 
way for England’s foothold in Australia, Guiana, and South and 
Central Africa. France began her intervention in Cochin-China 
on account of French missionaries, and exercises a powerful in- 
fluence in the region of the eastern Mediterranean, through the 
protectorate she maintains there over Roman Catholic missions. 
Italy, Germany, and Russia are also supporting missionary activity 
m the Levant as stepping-stones to future political power. In 
China spheres of influence have been established, at least by Ger- 
many and France, as the result of intervention after the murder 
of missionaries ; and in some parts of Africa serious obstacles are 
placed in the way of missionaries of states other than those to* 
whom the territory belongs, frequent assertions of the political 
activities of missionaries being made. 

3. Individual enterprise. The spirit of adventure frequently 
leads men to seek new fields for their exploits, and new lands are 
thus discovered and opened up. When conditions become settled 
and national boundaries are well defined, restless spirits set out to 
explore and conquer new realms. This tendency characterized 
the sixteenth century and is again noticeable at the present time. 
Interest in exploration marked the discoverers of the New World 
and paved the way for the* partition of Africa. Desire for wealth 
or power has been a constant motive from De Soto and Cortez 
down to Warren Hastings and Cecil Rhodes. Government officials, 
civil or military, stationed on the outposts of their states’ posses- 
sions, are frequently tempted to undertake expeditions that their 
states would hesitate to authorize, but whose benefits they are 
usually ready to accept. When trade and capital follow the paths 

of adventurous individuals, protection by the state soon passes into 
political control. 

Commerce and communication. T\x^ desire for trade has 
always been a powerful motive in colonial expansion. Carthage^ 
Greece, and Venice had trading ports along the coasts of the 
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Mediterranean in ancient times ; Portugal, Holland, ^nd England 
have contended for the profitable products of the Spice Islands ; 
and French fishermen and fur traders were among the first" per- 
manent settlers in the New World. Merchant adventurers and 
great colonial commercial companies established British dominion 
in America and in India. To-day an important motive in acquiring 
territory is the necessity for disposing of surplus production, and 
states Still try to monopolize the commerce of their colonies. In 
addition to the community of customs, language, and laws, which 
make colonies a natural market for the homeland, tariff restric- 
tions, as in the French possessions, or preferential rates, as in 
the colonies of England and in the Philippines, influence the 
movement of trade. 

The necessity for keeping open easy means of communication 
for this world commerce, and of securing bases of supply for 
navies has led to extensive acquisition of scattered colonies. Eng- 
land’s trade route to India led her to acquire South Africa, to 
control the Suez Canal, and to secure extensive interests in the 
eastern Mediterranean and in Egypt. The desire of Russia for an 
outlet to the sea has resulted in international complications con- 
cerning the Baltic, the Black Sea, and the Pacific. Both the 
westward continental expansion of the United States and the 
recent acquisition of island dependencies have been influenced by 
this same need of communication. Singapore, Hongkong, and 
similar centers owe their importance to the fact that they are the 
depots of Asiatic commerce, and many barren islands are of 
strategic value as naval coaling stations. 

S- Capitalistic expa?tsion. Since the Industrial Revolution the 
internal resources of the most advanced states have been rapidly 
developed and a growing surplus of capital has accumulated. 
England found herself in this position a century ago, and, at 
present, capital in Germany, France, and the United States is 
also seeking profitable investment. New lands with undeveloped 
resources offer the greatest opportunities ; hence the recent build- 
ing of railroads, opening up of mines, development of agriculture, 
and the establishment of industries in remote parts of the earth. 
This movement has had important political results. Not only do 
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capitalists naturally desire the protection of their state extended 
over their investments, but the development of resources, reaching 
into the interior of new regions, necessitates more extensive inter- 
ference than the former coast trade demanded, and protection for 
capital easily shades off into spheres of influence, protectorates, 
and dependencies. The vast interests of English capitalists in all 
parts of the earth, German investments in Turkey and Asia Minor 
or in the Argentine Republic and Brazil, and the concessions to 
foreign capitalists in various sections of the Chinese Empire, — 
all suggest important problems for the future. 

6. Politics. Colonies have sometimes been established for 
political motives by the direct initiative of states. Such settlements 
have aimed to extend national territory and prestige, to hold lands 
previously claimed, or to prevent the expansion of rival powers. 
In ancient times the Romans founded colonies for political motives ; 
in the seventeenth century France, largely because of national 
pride, attempted to build up a colonial empire in America, and 
her recent expansion in North Africa indicates a similar motive ; 
many of the territorial additions made by England in Africa and 
by Russia in Asia are of the same t37pe. At present many states 
consider their territorial bases too limited, and national rivalries 
lead them to desire to control as large a portion of the 'earth’s 
surface as opportunity will permit. Frequently such colonies are 
of no great value in themselves, and may even be heavy burdens 
on the colonizing states. 

As a result, earlier colonial expansion, largely the work of 
individuals and carried on with no preconceived plan, is being 
replaced by far-reaching schemes of national expansion. The con- 
struction of railways, the building of navies, the movements of 
armed forces, together with the insistence upon opportunity for 
trade and investment, show the energies of modem national 
states in building up national empires. Already the nations have 
preempted areas far in excess of their present needs or their 
ability to assimilate. Not only have those parts of the earth unin- 
habited by civilized peoples been partitioned among the great 
powers, but even the homes of old and flourishing civilizations 
are considered fair fields for protectorates and spheres of influence. 
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133. Development of colonial policy. Colonies of the ancient 
world were usually either mere trading stations or settlements 
whose political allegiance to the home country was very slight. 
Accordingly, colonial government in the proper sense did not 
exist. Athens for a time exercised control over the cities compos- 
ing the Delian League, and the Roman soldiers who formed the 
colonia retained their Roman citizenship. However, in neither 
case were true colonial empires established, the former falling to 
pieces and the latter merging into a centralized state. Again, in 
the Middle Ages the trading posts established by the Italian cities 
were unlike modern colonies, as little attempt was made to govern 
the inhabitants, the Italian cities being satisfied if the interests of 
their own merchants were safeguarded. 

^ With the discoveries of the fifteenth .century modern coloniza- 
tion began, and the general features that characterized the colonial 
policy of Spain and Portugal were developed amid the conquests 
and adventures accompanying the opening up of the New World. 
Colonies were regarded only as sources of profit for the home 
states ; their own development or the welfare of their inhabitants 
was of secondary consideration. Self-government was not permit- 
ted, and elaborate regulations surrounded commerce and industry. 
Colonies were governed directly from the mother country by means 
of a centralized system of officials, few of whom’ were permanent 
colonists. Laws were made with little understanding of conditions 
in the colonies, and immigration was limited to"* citizens of Spain 
and Portugal who were members of the Romaii Catholic church. 
Trade in the Spanish colonies was, with few exceptions, limited to 
Spanish merchants and ships, and these in turn were under the 
control of the Casa de Contractaciony the great organization that 
possessed the monopoly. Ships traveled in fleets once a year from 
one or two ports, and restrictions both inconvenient and burden- 
some placed a premium upon smuggling. While the magnitude 
of the task confronting these pioneer colonial states, and the value 
of their work, especially that of the Jesuits, ,in at least sowing the 
seeds of civilization, is seldom appreciated, it is evident that their 
system was doomed to failure. The colonies were impoverished, 
their race stock degenerated, and corniption in government and 
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the burden of industrial and commercial restrictions led to revolt 
and final independence. 

Holland, France, and England, the colonial powers of the seven- 
teenth and eighteenth centuries, while holding to the general theory 
that colonies existedTor the benefit of the home state, who should 
govern them and control their trade, made numerous improve- 
ments in colonial methods. In the absence of well-filled national 
treasuries and a wealthy nobility, both state and individual initia- 
tive were difficult. Instead, chartered companies were granted 
rights to hold land, monopolize trade, and exercise governing 
authority in certain areas, and by their efforts the basis of colonial 
empire was laid. 

The Dutch East India Company, chartered in 1602, was granted 
the monopoly of trade and the right to govern in the East Indies. 
Its efforts were directed to increase Dutch trade in the Orient, 
and it founded no colonies for motives of religion, conquest, or 
civilization. Stations were usually located on islands rather than 
on the mainland, and comparatively few colonists went out from 
Holland. Thus a great aristocratic corporation grew up within the 
Dutch state, and for over a century it enjoyed remarkable pros- 
perity. In the eighteenth centuiy it declined. Attention was 
devoted exclusively to spices, tyranny and corruption on the part 
of officials caused disaffection among the natives, and antiquated 
regulations restricted trade. An inquiry into the accounts of the 
company, ordered by the States General in 1789, showed enormous 
debts, and at the end of the century the company ceased its activi- 
ties, gave up its lands to the state, and was legally dissolved. Dur- 
ing the past century, under state control^ the colonies of Holland 
have again become prosperous. 

The French government, while also chartering companies, real- 
ized the possibilities of colonial empire, and gave constant en- 
couragement and aid. The French colonies were handicapped, 
however, by the comparatively small number of colonists who catne 
out from France, by the religious restrictions placed on immigrants, 
and by the scattered settlements, interested in immediate gain 
rather than in permanent occupation. The paternal policy of the 
French government, sometimes neglectful and again overindulgent 
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in expenditures for colonial purposes, prevented the colonies from 
becoming self-supporting. In accordance with the theory of that 
time, colonial trade was monopolized for the benefit of France, and 
the centralized bureaucracy that controlled colonial policy cared 
little for the welfare of the colonists. The internal difficulties that 
beset France, her interest in military rather than naval strength, 
and her long contest with England deprived her of the greater 
part of her original colonies. Recently France has gone to the 
other extreme in her colonial policy. While retaining much of the 
red tape of her former centralized system, she treats her colonists, 

■ most of whom are natives, as if they were Europeans. France 
alone admits colonial representatives to her national legislature ; 
and while the present French colonies are a heavy financial burden, 
no state is more interested in colonial problems or more ambitious 
for colonial empire than i$ France. 

In contrast to the colonies of France, England’s first colonies 
grew up neglected. Composed largely of religious and political 
refugees or of persons excluded from the Spanish and French colo- 
nies, they formed permanent settlements and became strong in 
spite of England’s lack of interest in colonial enterprise. Charters 
were issued to companies or grants made to individuals with little 
knowledge of the possibilities involved, and with but feeble 
attempts to retain control. By the migration of the officers and 
members of the Massachusetts Bay Company to America, the 
charter intended for the governing of a trading company became a 
constitution for colonial self-government, and England’s difficulties 
at home during the greater part of the seventeenth century pre- 
vented active interference with the growing strength and inde- 
pendence of her new possessions. Not until American trade 
became of importance to British merchants, and rivaliy with FI ol- 
land and France involved colonial interests, did England pay much 
attention to her oversea settlements. Then, in accordance with 
the prevailing Mercantile Theory, a series of Navigation Acts, aim- 
ing to exclude other states from the trade of the eolonies, demanded 
a monopoly for English merchants and shipping. These acts, 
while causing some hardship, were systematically evaded, and in 
some respects, at least, were of mutual benefit. Later attempts to 
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restrict American manufactures and to levy direct taxes for the 
defraying of expenses incurred in the long colonial wars with 
France caused greater disaffection. Back of all thes^e were the 
inevitable differences caused by conditions in England and in the 
colonies, intensified by constant conflicts between the colonial gov- 
ernors, representing the crown, and the assemblies, representing 
the colonists. Finally, the American Revolution, really an episode 
in the long contest between England and France for world suprem- 
acy, and between king and people for sovereignty in England, led 
to the independence of the American colonies and to a radical 
change in British colonial policy. 

At first England attempted to strengthen her control over the 
remaining colonies, but a number of causes were leading to 'the 
present system of colonial self-government. The free-trade move^ 
ment that swept England during the first half of the nineteenth 
century removed the commercial restrictions on which previous 
colonial policy had been based. Increasing democratic spirit 
a.ffected the colonies as well as the homeland j in fact, many 
leading English thinkers looked forward to the time when all the 
British colonies inhabited by enlightened peoples would follow the 
example of the United States and establish independent states.^ It 
was therefore the duty of England to train them in self-government 
and prepare them for their '^manifest destiny.” Naturally/ 
as colonies gi:ew: in population and intelligence, both justice and 
policy, as well as the ^ experience of the American Revolution, 
demanded that the colonies be given a share in government, and 
that their interests and not those of England alone should be 
considered. 

At present Germany, Italy, and Holland grant small powers of 
self-government to their colonies. Administration is carried on by 
governors and commissioners appointed by the home state, the' 
small proportion of European population making the application 
of the elective principle inadvisable. France, in those colonies 
where the proportion of European population is small, governs 
•through appointed officials or through military authorities. In some 
of the older colonies elected councils are permitted; several of the 
cblonies are represented in the French Senate and Chamber of 
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Deputies; and Algeria is divided into departments and governed, 
as a part of France. The present colonial policy of England and 
of the United States will be discussed in the following sections; 

134. Colonial policy of England. Great Britain has never defi- 
nitely established a colonial system, neither has she’ laid down 
general principles of colonial policy and attempted to adapt the 
government of her dependencies to them. Her colonies differ in 
size, population, military or naval importance, wealth, race, and ' 
civilization, and have been acquired by various means. As a result i 
colonial administration has been adapted to circumstances and 
modified by experience, self-government being granted in propor- 
tion to the number of white inhabitants and the degree of civiliza- 
tion. In the details of their government present British colonies 

exhibit all degrees of dependence, but a general classification, that 

* 

adopted by the British Colonial Office,^ may be given : 

I. Crown colonies. In these the crown has entire control of 
legislation, while administration is carried on by public officers 
under the control of the home government. No pretense of popu- 
lar government exists ; the welfare of the native inhabitants as 
modified by the presence of British colonists is aimed at, and in 
the great military and naval stations even this is subordinated to 
the commercial or strategic importance of the colony. The gov- 
ernor and his officials, appointed by the crown, rule the colony, 
sometimes with the advice of resident colonists who are appointed 
to membership in the council. Included in this class are the Straits 
Settlements, Trinidad, Honduras, Sierra Leone, and others, together 
with such stations as Gibraltar, Hongkong, Singapore, and Aden. 

The Indian Empire, while not considered a colony, is, in so far 
as it is governed at all, administered directly by agents of the 
crown. About seventy millions of its population are included in 
the native states, over which only a negative control is exercised. 
They contain advisoiy British residents, and may not make wat or 
hold diplomatic intercourse with one another or with outside states^ 
Subject to such restrictions, however, they are governed according 
to their own customs and laws 1:^ native princes, aithough these 
latter may be removed by British authority, if necessary, a.nd some 
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are required to pay annual tribute. The remainder of the three 
hundred millions are included in British India proper. Its govern- 
ment is controlled by the crown, represented by the Secretaiy of 
State for India, who is assisted by a council of former residents in 
India, holding office for ten years. No member of the council may 
sit in Parliament. This home government is represented in India 
by a governor-general, or viceroy, appointed by the crown, assisted 
by an executive council similarly appointed, whose members act as 
heads of the departments of administration. The legislative coun- 
cil of the Indian Empire consists of these heads of departments, 
with the addition of sixteen members appointed by the viceroy. 
The nine provinces into which India is divided for administrative 
purposes are similarly ruled by governors and councils appointed 
by the crown or the viceroy, although in the governments of 
municipalities the principle of election has been introduced. 

2. Representative colofiies. These possess representative insti- 
tutions, but not responsible governments, and while the crown has 
only a veto on legislation, the home government retains control 
over public officers. In all these colonies the executive officials are 
appointed, but election is partially permitted, the legislatures con- 
sisting sometimes of a single House, partly elected and partly ap- 
pointed ; sometimes of two houses, one being elected. The general 
principle thus gives legislation largely into the hands of the colo- 
nists, but leaves administration to officials appointed and controlled 
by the home government. Even in legislation the governor's veto 
is frequently used. To this class belong Jamaica, the Bahamas, 
Bermuda, British Guiana, and others. 

3. Responsible colonies. These possess representative institu- 
tions and responsible governments. The crown has only a veto on 
legislation, and the home government has no control over any pub- 
lic officers except the governor. Executive councilors are appointed 
by the governor without the necessity of concurrence by the home 
government, and the administrative departments are directed by 
persons who command the confidence of a representative legis- 
lature. The government of such colonies, resting on parliamentary 
statutes, which form colonial constitutions, is an imitation of the 
responsible parliamentary government of the home state, the real 
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executive being the colonial prime minister and cabinet, whose 
tenures depend upon maintaining a majority in the lower house of 
the colonial legislature. Except for the appointment of the gov- 
ernor, the right to disallow colonial statutes, the reservation of 
final judicial appeal to the judicial committee of the Privy Council, 
and, of course, the final right of Parliament to modify existing 
arrangements if it so desires, complete self-government is permit- 
ted. The governor’s veto is used only when foreign affairs of the 
Empire are affected, or when colonial statutes are inconsistent with 
existing imperial legislation. Suffrage rests on a broad basis, and 
colonial law, defense, and finance are left in colonial hands. 
Even protective tariffs have been established by all the self-govem- 
ing colonies, though English goods are admitted at preferential 
rates; and in negotiating treaties affecting these colonies. Parlia- 
ment considers the wishes of the colony concerned. This class of 
colony includes Newfoundland, New Zealand, and the common- 
wealths of Australia, Canada, and South Africa. 

To the foregoing classification two objections may be urged. In 
the first place, it makes no provision for the spheres of influence, 
protectorates, and areas governed by chartered companies, that 
really form part of the British Empire. In the second place, it is 
difficult to draw a line with any degree of distinctness betv^een 
crown colonies and representative colonies. Accordingly many 
writers prefer a twofold classification into colonies under direct 
administration and colonies possessing self-government. Such 
distinction rests not only on a difference in institutions, but also 
on physical, especially climatic and racial, conditions : the former 
including tropical areas inhabited mainly by natives ; the latter, 
temperate areas inhabited mainly by whites. 

In contrast to the original British colonial policy that considered 
only the welfare of the home state, and to that later theory that 
looked forward to the ultimate independence of the colonies, a new 
attitude toward her more important possessions has recently arisen 
in England. The growing importance of self-governing colonies, 
whose population and resources rival those of England itself, raises 
important questions concerning their political future. Many ties 
create a feeling of union within the British Empire. Among these 
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are investment of British capital in the colonies ; reciprocity in 
industrial interests, since colonial raw materials are exchanged 
for England's manufactured goods; security from outside attack; 
community of language, literature, traditions, and general culture ; 
and the natural pride in belonging to a powerful empire. Geo- 
graphic situation prevents complete amalgamation, but the subor- 
dination of imperial interests to the local Parliament of the British 
Isles will scarcely remain permanent. The Australian and Cana- 
dian provinces have already accomplished federal union, and the 
South African colonies are just taking (1910) a similar step. In 
these circumstances a movement for imperial federation has found 
support both in England and in the colonies. 

This plan became a political movement with the establishment 
of the Imperial Federation League in 1884. Numerous schemes 
have been proposed. Some would create an imperial parliament of 
delegates from the leading colonies and reduce the present British 
Parliament to a mere local body. Others would admit colonial 
representatives to the existing Parliament or create an additional 
federal council. At present commercial federation attracts more 
interest than plans of federal political organization. An imperial 
tariff against other states, with free trade within the Empire, or at 
least preferential rates among its various members, is seriously con- 
sidered. General satisfaction with present conditions, conflicting 
eGonomic interests among different parts of the Empire, and Brit- 
ish political conservatism will probably prevent any immediate or 
radical readjustment. 

135 . Colonial policy of the United States. The territorial expan- 
sion of the United States falls naturally into three periods : ^ 

1. From lySj to During these years the United States 

was gradually filling out its natural boundaries. Territory acquired 
was contiguous, and was settled, in the main, by people holding 
political ideals similar to those in the older territory. 

2. From i 8 ^j to l 8 g 8 . Except for Alaska and a few small 
islands, all of which were considered of little value, no territorial 
growth took place. Energy was devoted to the development of the 
great domain previously secured. 

1 Willoughby, Territories and Dependencies of the United States, pp. 5-8. 
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3 . Since i8g8. By the acquisition of remote and scattered pos- 
sessions, inhabited by peoples in various stages of civilization, the 
United States has begun a new type of expansion, involving new 
•problems and necessitating new methods of government. 

Accordingly the colonial policy of the United States may be 
divided into that prevailing before 1 898 and that which has since 
been developed, although a remarkable unity of purpose runs through 
both periods. For instance, the United States has never held that 
colonies existed for the benefit of the homeland. On the contrary, 
each dependent territory has been administered with a view to its 
own advancement, even at considerable outlay on the part of the 
United States. In addition, self-government, in so far as- the con- 
dition and character of its inhabitants made it possible, has been 
granted to each dependent territory. This has been accompanied 
by efforts to educate the population in political principles and 
methods, and additional political rights have been extended as 
soon as conditions warranted such action. 

In spite of these general features several fundamental differ- 
ences characterize present, as compared with earlier, principles. 
The Northwest Ordinance of I787 j applying to the area lying 
north of the Ohio and east of the Mississippi, outlined the gen- 
eral policy that Congress, with few changes, repeated as each 
additional territory required some form of organization. While 
Congress took the position that it had full authority, and that all 
rights enumerated were the result of its legislative action, it did 
extend the full rights and privileges of American civil liberty to 
inhabitants of the territory. It also provided two schemes of gov- 
ernment. Appointed officials were to govern temporarily ; but a 
representative legislature was to be added as soon as the popula- 
tion reached a certain point, and territorial delegates, with the 
right to debate but not vote, were to be sent to Congress. The 
act further provided that the territory should in time be divided 
into districts, which should be admitted into the Union on equal 
terms with the original commonwealths. These general provisions 
— full share in civil liberty, temporary government by appointed 
officials with speedy share in self-government, qualified represen- 
tation in Congress, and ultimate incorporation into the Union — 
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were applied to later acquisitions, and still form the basis of the 
government of our organized territories. 

Since the Spanish War the United States has been compelled 
to modify somewhat its former policy. Peoples of a low order of 
civilization, sometimes in revolt against organized authority, are 
not in a position to receive full civil liberty or to share extensively 
in government. Neither do territories of this nature offer imme- 
diate possibility of admission into statehood. The best interests of 
both colony and homeland may even demand the establishment of 
tariff barriers or restrictions on free movement of population. Con- ’ 
sequendy the United States has been compelled to divide its terri- 
tory into ''two classes having a different political status; the one 
-constituting the United States proper and enjoying full political 
rights and privileges, and the other dependent territory in subor- 
dination to the former, and having its form of government and the 

rights of its inhabitants determined for it.” T 

The present government of the possessions of the United States 
may be summarized as follows : 

The District of CoUimbia, Congress is given by the Consti- 
tution the right “ to exercise exclusive legislation ” over the area 
that should "become the seat of the government of the United 
States.” After trying various types of government, — commissions, 
mayor and councils as in cities, governor and assembly as in terri- 
tories, —the present form, established temporarily in 1874, was 
made permanent in 1 878. All legislative powers are retained by 
Congress, although it delegates large powers to the three commis- 
sioners who form the .heads of administration. Of these two are 
appointed from civil life by the president, and one is detailed from 
the. engineering corps of the army. The District also has its own 
series of courts. The population of the District is completely dis- 
franchised and has no representative in Congress. About half the 
expenses of government is borne by the national government and 
half by the taxpayers of the District. As compared with previous 
conditions, the present system has been remarkably successful. 

2. The territories. With the admission of Arizona and New 
Mexico to statehood in 1912, the type of government through 
^ Willoughby, Territories and Dependencies of the United States, p. 7, 
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which most of the commonwealths have passed practically disap- 
peared. Hawaii and Alaska alone retain the territorial form, 

Alaska, secured from Russia by purchase in 1867, remained 
under direct government from Washington until 1912, when Con- 
gress provided for an Alaskan senate and house of representatives, 
both elected by popular vote. ' The executive authority is vested in 
a governor appointed by the president and Senate of the United 
States. The Hawaiian Islands were annexed to the United States 
by a joint resolution of Congress in 1898, and the organic act 
creating their government was passed in 1900. The Constitution 
and laws of the United States were extended to Hawaii, and 
American citizenship was conferred upon all persons who were 
citizens of the Hawaiian Republic in 1898. The governor and 
secretary of the territory are appointed by the president and Senate 
of the United States ; the legislature consists of a popularly elected 
senate and house of representatives. 

The people of each territory, while having no vote in national 
elections, are represented in Congress by a delegate to the House 
of Representatives, who may take part in debate but may not vote. 

; 3. Samoa, Guam, and the Panama Canal strip. Most of the 

small insular possessions of the United States, such as Wake 
Island, Midway Island, Howland and Baker islands, are practically 
uninhabited, and no provision for government is necessary. Samoa 
and Gu^ are governed by the naval commandants in charge of the 
naval stations, the natives in most respects being left free to observe 
their own customs. The Panama Canal zone is governed tempo- 
rarily, under the direction of the War Department, by a commission 
of seven men appointed by the president. To them authority to 
establish a civil service and to legislate, subject to the approval of 
the Secretary of War, on all subjects not inconsistent with the laws 
and treaties of the United States, has been granted. 

4. Porto Rico and the Philippines. Both these dependencies, 
acquired by cession from Spain (1898), were at first under mili- 
tary rule. The Organic Act, establishing civil govemmerrt for Porto 
Rico, was passed by Congress in 1900. As modified by several 
later amendments, it created the existing government of a legis- 
lature consisting of a lower house of thirty-five members elected by 
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the qualified voters of the island, and an upper house and gov- 
ernor appointed by the president of the United States. The upper 
house of eleven members, of which at least five must be Porto 
Ricans, also acts as an executive council, and six of its members 
form the heads of the executive departments. The higher judges 
are appointed by the president, the lower by the insular governor 
and council. A representative from Porto Rico is sent to Wash- 
ington with the same privileges as a delegate from the territories, 
and an extensive system of local government has been created by 
the^ insular authorities. Except for a temporary tariff during the 
period of militaiy rule, Porto Rico has enjoyed free trade with the 
United States and the same tariffs with foreign states as those 
established by the United States. All customs duties, after the cost 
of collection by United States officials is deducted, are expended 
for the benefit of the island. Internal taxes and excises are levied 
by the insular government, and a limited borrowing power may 
also be exercised. 

After the report of a special commission appointed (1899) to 
investigate conditions in the Philippines, the president, acting 

under his authority as military commander in chief, appointed a 

commission, consisting of a president and four members, to replace 
the militeiy government of the islands. In 1901 an act of Con- 
gress shifted this government from a military to a civil basis, three 
natives were added to the commission, the president of the com- 
mission vms made the civil governor, a vice governor was created, 
and provision was made for the establishment of four executive 
d^epartments to be presided over by the four American commis- 
sioners. A system of provincial and municipal government, adapted 
to the needs and civilization of the various provinces, was drawn 
up by the insular government and a special system of tariff and 
of currency was estoblished by Congress. In 1902 Congress finall y 
passed the Organic Act for the government of the Philippines. 
While retaining temporarily the existing government, it provided 
that two years after the pacification of the islands and the comple- 
tion of a census, the following government should go into effect. 
The^ present governor, vice governor, and commission, appointed 
by the president and Senate of the United States, remain in charge 
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of administration ; but for legislation a lower house of natives, 
elected by the qualified voters of the islands, is added to the com- 
mission which forms the upper house. Judges are chosen as in 
Porto Rico, and two delegates, acting somewhat as ambassadors, 
represent the Philippines in Washington. In 1905 the census 
was completed, in 1907 elections for a native legislature were held, 
and in 1908 the above organization went into effect. Thus far its 
actions have been in the main conservative and successful. 

136. Forms of colonial government. A brief summary of the 
leading types of colonial government may now be made. While 
one form shades gradually into another, and wide variations are 
found within each group, a rough classification follows : ^ 

1. Spheres of influence. During the past quarter of a century 
states, in their eagerness to secure colonial possessions, have not 
been satisfied with gradual occupation of new lands by colonists 
or capitalists. States themselves, even before they were ready to 
occupy or to govern, have outlined certain areas for future activity. 
This process naturally led to disputes and necessitated mutual 
understandings and treaties. By the Berlin Conference (1885) 
and the Brussels Conference ( 1 890) international rules concerning 
spheres of influence were laid down, and they may accordingly be 
defined as "'tracts of territory within which a state, on the basis 
of treaties with neighboring colonial powers, enjoys the exclusive 
privilege of exercising political influence, of concluding treaties of 
protectorate, of obtaining industrial concessions, and of eventually 
bringing the region under its direct political control.” ^ This doc^ 
trine has found its most important application in the partition 
of Africa, in Siam, and, in a modified form, in the opening up 
of China. 

2. Colonial protectorates. The favorite method by which depend- 

encies pass from the negative control of the sphere of influence 
to the direct authority of colonial government is by the establish- 
ment of a colonial protectorate, This form of government, modeled 
upon the international concept of protectorates between stronger 
and weaker states, takes various and may be intended 

as a transitional step toward direct administration, or, because of 

1 Reinsch, Colonial Oovernment, Part 11 , ^ Ibid., p. 103. 
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its advantages, as a permanent means of control. Its essential 
features include noninterference with local customs, institutions, 
and laws unless absolutely necessary ; control by the protecting 
state of all foreign relations of the colony j and the presence in 
the colony of representatives of the protecting state, who exercise 
an influence on internal administration. International law holds 
the protecting power responsible for the acts of such territories 
considering them as parts of its dominions, but in municipal law 
colonial protectorates are not considered subject to the direct lems- 
ative authority that a state exercises over its own territoiy. '^In 
dealing with uncivilized peoples a protectorate is usually temporary 
although nominal protectorates exist in many parts of Africa that 
have actually been brought under more direct control. When an 
advanced but dissimilar type of civilization must be dealt with 
toe^ protectorate has obvious advantages. Tunis and parts of 
Indo-Chma are controlled by France in this fashion: England 
in ndia and the Dutch in Guiana have adopted modifled protec- 
torates as convenient forms of administration ; and Egypt is prac- 
tically a British protectorate, whatever may be its legal position in 
international law. 

l. Chartered companies. Colonial commercial companies pre- 
pared the way for direct political- control during the seventeenth 
century, and recurring competition for the rich trade of unappro- 

pnated regions has, during the past quarter of a century, given rise 

to smiilar organkations, with simUar polBca] EriSh 

North Borneo Company (1889) is probably the most powerful 

financially and politically; the International Kongo Association 
(1879) created an independent state ; and other companies, British 
German, and Portuguese, have shared in the partition of Africa! 
As distinguished from earlier companies, those recently established 
enjoy larpr political powers, practically controlling internal admin- 
is ration in the areas over which their rights extend. As a conse- 
quence they are subject to a stricter control on the part of the home 
government, making the transition from a sphere of influence to 
colonial dominion natural and easy. Besides, modern companies 
o not possess a monopoly of commerce, their attention being ‘ 
directed rather to the industrial exploitation of natural resources 
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than to trade. The rapidity and economy with which such com- 
panies have extended their sw^ay is remarkable. Two thirds of the 
recent territorial expansion of Great Britain in Africa followed the 
activities of private chartered companies that received no subven- 
tions from the government. They did receive, however, valuable 
territorial and mining concessions, and these grants to private 
individuals and corporations may ultimately retard settlement and 


progress, 

4* Direct administ7^atton^ In most colonies proper the govern- 
ment of the home state has entire control of legislation, and ad- 
ministration is carried on by public officers under home control. 
Colonial organization consists of a governor, usually assisted by 
' councils that are appointive or partly or wholly elective. Such 
councils have, however, little legislative power, their functions 
being mainly advisory, although in some cases, for example the 
Council of the Dutch Indies, they exercise considerable power and 
influence. Of such nature is the government of most French, 
German, and Dutch dependencies and of the greater number of 
England s possessions. Most of them are tropical colonies where 
white settlers are few in number and where self-government is 
considered undesirable. 


Self-government. A few colonies possess representative in- 
stitutions and responsible government. The home government 
retains only a veto on legislation, has no control over any colonial 
official except the governor, and seldom interferes in the internal 
affairs of the colony. Administration is controlled by persons 
having the confidence of a representative legislature, and even the 
veto power of the governor, acting as the representative of the 
interests of the Empire, is seldom used. The leading self-govern- 
ing colonies are the commonwealths of Australasia, Canada, and 
South Africa. These have successfully imitated the British type 
of government and have developed an almost independent political 
life. Their relation to the mother country resembles federation 
rather than subjection j in fact such colonies are often compared 
to international protectorates, since, in both, foreign relations are 
controlled by the paramount state, but autonomy exercised in local 
affairs; The process of federation, already carried out in these 
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colonies and strongly urged by some for the entire British Empire, 
is a logical result of colonial self-government when common 
interests prevent entire independence. 

In the organs of colonial administration located in the mother 
country considerable variation is found in modern states. Gener- 
ally the home organization is simple if colonies are allowed exten- 
sive powers of self-government, and elaborate if colonial affairs are 
closely supervised by the home state. France has an intricate cen- 
tral colonial administration, under a separate ministry of colonies. 
Since 1907 German colonial affairs have been under a secretary 
for the colonies, the head of a separate administrative department. 
Administration of colonial affairs in England is divided among the 
Colonial Office, which controls the colonies proper ; the secretary 
of state for India, who directs Indian affairs ; and the Foreign 
Office, which administers the protectorates. In the United States, 
Congress has final authority, but it has delegated powers to vari- 
ous branches of the government. As yet no separate department 
of colonial affairs has been organized. 
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137. The aims of the state. Whether the state is an end in 
itself or whether it is merely a means enabling individuals to attain 
their ends has been a much-disputed question.^ The ancients, re- 
garded the state as the highest aim of human life and as an end 
in itself . Accordingly they subordinated the individual and often 
sacrificed personal freedom and the promotion of general welfare. 
Gn the other hand, a large school of writers, especially in England 
and A the state as a mere institution, arti- 

ficially designed to promote the welfare of the greatest number of 
individuals. From this standpoint it is difficult to justify the heavy 
burdens that states lay upon their citizens for the benefit of posterily, 
or the obligations that’ they feel for their poor or helpless. Besides, 

^ Bluntschli, The Theory of the State, Bk. V. 
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the sacrifice of property and of life that individuals make when 

the safety of the state is threatened would be useless if individual 
welfare were the only end. 

Both of these views, then, are somewhat one-sided. From the 
standpoint of the individual the state is a means through w-hich 
the highest development of humanity is aimed at. At the same 
time the state, considered apart from the individuals that compose 
it, or viewing them only as they are members of the body politic, 
is an end in itself. Usually the welfare of the state and that of its 
individuals coincide, but sometimes they diverge somewhat and 
occasionally they may be altogether opposed. The purpose of the 
state, considered as an end in itself as well as a means for the 
attainment of individual ends, is not stated alike by all writers on 
political science, although a general similarity of conception may 
be observed. Bluntschli formulates the proper end of the state 
as "the development of the national capacities, the perfecting of 
the national life, and finally its completion, provided, of course, 
that the process of moral and political development shall not 
be opposed to the destiny of humanity.” i The state has thus 
the double function of maintaining the national powers and of 
developing them. 

Von H holds that the state has a triple end.^ The 

first is power, by which the state may preserve its existence and 
position against other states, and its authority over all individuals 
and associations of individuals within itself. The second is individ- 
ual liberty, or that sphere of freedom which the state marks out 
for the individual and protects against encroachment on the part 
of government and individual. The third is general welfare, which 
the^ state must secure by maintaining peace and order and by 

aiding and educating its subjects. 

Burgess ® separates the proximate from the ultimate ends of the 
state, arranging them as primary, secondaiy, and ultimate purposes, 
each end becoming in turn a means for the accomplishment of 
the succeeding end. On this basis the first, or proximate, end of 
the state is government and liberty. The state must maintain 


8 P- 3 "^- ' Mncipien der Politik, pp. 2 

Political Science and Constitutional Law, Vol. I, pp. 85-89. 


19 ff. 
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peace and law, even if in doing so it crushes both individual free- 
dom and national genius. However, as soon as the disposition to 
obey law and observe order is established, the state must mark 
off a sphere of individual liberty, and must, from time to time, 
readjust the relation of government to liberty, widening the latter 
as civilization advances. The secondary aim, growing out of the 
first, is the perfecting of nationality, — -the development of the 
popular genius. For this pui-pose national states, resting on nat- 
ural physical and ethnic foundations, are the best instruments. 
The final aim is the perfecting of humanity, — the civilization of 
the world. In a universal world-state human reason, perfectly 
developed, would attain to universal command. The ends of the 
state, in historical order, would thus be "first, the organization of 
government and of liberty, so as to give the highest possible power 
to the government consistent with the highest possible freedom to 
the individual ; to the end, secondly, that the national genius of the 
different states may be developed and perfected and made objective 
in customs, laws, and institutions ; from the standpoints furnished 
by which, finally, the world’s civilization may be surveyed upon all 
sides, mapped out, traversed, made known, and realized.” 

138. The activities of the state. Whatever may be the philo- 
sophic basis upon which the state rests or the ultimate ends of its 
existence, the question at present of paramount importance con- 
cerns the proper sphere of its operation. This includes the nature 
of the functions for whose performance the state is essentially 
fitted ; and the aims which, under given conditions of civilization, 
are desirable and practicably attainable. Obviously, changing social 
conditions and tendencies cause corresponding changes in ideas 
concerning the proper scope of state activities. The functions of 
the State in the agricultural rdgime of feudalism were quite different 
from those demanded by modern industrial conditions. Besides, 
the growth of political consciousness and the widening of de- 
mocracy have created new concepts as to the desirability of state 
action and the possibility of social reform . Govemmental activity, 
opposed by popular opinion when the majority of the people have 
no voice in government, may be enthusiastically favored when the 
government is under popular control. 
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But, however the methods of state functioning or the objects of 
governmental regulation may differ from time to time, the question 
in last analysis reduces itself to a statement of the proper relation 
of state to individual. Eveiy exercise of power by the state is a 
corresponding limitation on the freedom of its citizens, and the 
proper scope of state activities can be secured only by a careful 
balancing of social and individual interests. This adjustment has 
always been the fundamental political problem, and the leading 
views as to its proper solution may be roughly classified as i ^ 

1. This view, the logical extreme of individualism, 

considers government an unnecessary evil. It would abolish the 
collective authority of the state, replacing it by individual freedom 
modified only by voluntarily set limits. It would expect voluntary 
associations to secure general improvements, protect lives and 
property, and coerce individuals that are dangerous to justice and 
order. The difficulties inherent in such a system - — the lack of 
liberty on the part of those coerced, and the need for some authority 
to determine for what purposes and to what extent these voluntaiy 
associations should act— are evident. Because of the illogical basis 
on which the anarchistic theory rests, and because of the small 
part it plays in the beliefs and actions of most persons, it needs 
no further discussion. ^ * 

2. IndtviduahsHc. This theory considers the state an evil, 
necessary only becanse of the imperfections of mankind. Its sole 
duty is to protect the life, liberty, and property of individuals from 
violence or fraud. The state is therefore justified in interference 
only for the purpose of protecting its citizens against worse inter- 
ference on the part of other citizens, and is not justified in further 
activity, even for purposes admittedly beneficial. This view is fre- 
quently accompanied by the belief that, as the sense of order and 
morality becomes more perfect, the need for state action will di- 
minish, and that the ideal condition would be that in which the 
state no longer exists because no longer needed. Since this doc-, 
trine until recently played a large part in political theory and, in a 
modified form, still underlies the political thinking of many persons, 
it will be further considered in a following section.2 

A Willoughby, The Nature of the State, pp. 318 if. ^ Sge . 
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3. Ge^ieral This view underlies the actual operation^ 

government in modern states. It considers the state as society 
organized, and as justified not only in maintaining its own existence 
and the life, liberty, and property of its citizens, but also in under- 
taking such other functions as, under existing conditions, may be 
conducive to general welfare. It also recognizes that a most 
important duty of the state is to create and safeguard a wide sphere 
of individual liberty from governmental or private interference. It 
thus rests on an individualistic basis, but is greatly modified by 
utilitarian and opportunistic considerations. In actual operation it 
may dictate policies of action vaiying from the limited interfer- 
ence of individualism to the extreme interference of socialism, but 
in^ the exercise of each function its decision must rest upon the 
utilitarian basis of the best interests of the individual and of society. 
The actual functions that modern states consider it essential and 
desirable to perform will be considered in a later chapter.^ 

Socialistic, This theory, or the group of theories that may 
be classed under this head, aims to substitute for the present 
individualistic society a cooperative commonwealth, controlling all 
the means of production and regulating distribution according to 
some method of joint control. It is an extension of the general- 
welfare doctrine to cover many points that present states leave to 
private initiative, believing that state action, if made more extensive, 
can remedy the injustice and wastefulness of modern industrial life. 
Because its principles contain certain essential truths, havS influ- 
enced governmental action in a marked degree, and are spreading 
in the minds of many persons, socialism, as to its theoretic basis and 
as a force in present politics, will be considered in later sections.^ 
139. Individualism. The individualist doctrine, opposing gov- 
ernmental action except for the mere preservation of life, liberty, 
and property, was particularly powerful during the latter half of the 
eighteenth and the first half of the nineteenth century. It assumed 
different aspects according as it was viewed from (i) ethical, (2) 
economic, or (3) scientific points of view ; but from all of them 
arguments favoring freedom of individual action were drawn.® 

r gee Chapter XXV. ^ See sections 140, 141. 

^Leacock, Elements of Political Science, Part III, chap. i. 
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I. In the writings of the political philosophers of the Natural 
Rights School strong statements of the desirability of non- 
interference and of the right of individuals to be let alone are 
found. Kant, Fichte, and von Humboldt in Germany, Rousseau 
in France, Hume and Locke in England, and Jefferson, Madison, 
and Paine in America ^ are representative leaders of that belief in 
individual freedom that accompanied the rise of popular sover- 
eignty. As stated by von Humboldt, ^' the aim of the state should 
be the development of the powers of all its single citizens in their 
perfect individuality ; that it must therefore pursue no other object 
than that which they cannot pursue of themselves, viz., security.’^ ^ 

The fallacies inherent in the social-contract and natural-rights 

doctrines, from which individualism was deduced, have been already 

pointed out.L Besides, individualism, if carried out logically, would 

be an impossible ideal which no state has yet been willing to try, 

and which would result in the total destruction of social controL 

Even when state action is limited to the protection of life, liberty, 

and property, such action necessitates some interference and must 

rest ^ on a utilitarian basis ; and ‘even individualists themselves 

admit the desirability of governmental action in education, in care 

for the poor and helpless, and in the maintenance of coinage and 

the postal service, none of which is strictly included under their 
formula. 

2. Individualism, as an ecorromic principle, is based on the 
grounds that free competition and unrestricted industry and com- 
merce are more profitable than economic activities under govern- 
mental regulation and control. This laisses-faire doctrine arose 
in England at the time of the Industrial Revolution, when large- 
scale machine production was replacing the restricted "domestic 
system, and when transportation and commerce were undergoing 
rapid changes. As a result the existing system of government 
regulation in England grew steadily out of harmony with the new 
conditions and with England’s economic interests. In the " Wealth 
of Nations ” (1776) of Adam Smith, followed by the teachings of 
Other economists in England and on the continent, it was pointed 

i Merriam, American Political The^ 

Quoted by Willoughby, The Nature of the State, p. 323. « See section 42. 
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out tlist if G3.ch. individual were left free to pursue liis own interests 
the welfaie of all would be best secured 5 that free movement of 
capital and labor, free adjustment of prices on the basis of demand 
and supply, and free movement of trade from place to place would 
lead to the best economic adjustment ; and that governmental in- 
terference in industry prevented the proper working out of natural 
laws. In England these doctrines led to the repeal of many 
statutes regulating labor, industry, and commerce, and gave an 
impetus during the middle of the nineteenth century to the free- 
trade movement in Europe and America, More recently the evils 
growing out of unrestricted competition, the obvious advantages of 
combination and the need for its regulation, and the possibilities 
of public effort have led to the assumption by the state of certain 
economic functions and to the regulation of many others. The 
present attitude of the state toward industry will be discussed in 
the following chapter.^ 

3. On a scientific basis individualism has been argued as a 
corollary of the biologic doctrine of evolution. This is especially 
the case in the writings of Herbert Spencer, who looked upon 
governmental action as unwise interference with the working out 
of "the survival of the fittest,” and who wished to limit govern- 
ment, as one of the "organs” of society, to the performance of 
its specific functions alone. Accordingly Spencer considered gov-^ 
emment a necessary evil, whose activities will diminish in scope as 
civilization develops ; and he further tried to prove that all exten- 
sions of governmental action in the past have been followed by 
injurious results. 

In applying the biologic analogy upholders of individualism 
fail to Gonsider the essential difference between mankind and the 
lower forms of life. While the latter are at the mercy of their 
environment and are transformed by it, man transforms his en- 
vironment and can thus remove the great waste that the process 
of natural selection otherwise necessitates. Besides, since the sur- 
vival of the " fittest ” means only the fittest under given circum- 
stances, and not necessarily the survival of the best, man, by 
improving those circumstances, can make the fittest a far more 

1 See section 144. 
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desirable product. Hence collective activity, instead of being an 
interference with a beneficent law, may remove the waste of com- 
petition, hasten progress, and make possible a higher type of 
individual and of society. 

In conclusion, the postulates of individualism may be stated as 
follows 

1. That self-interest is a universal principle in human nat ure. 

2. That, in the long run, each individual knows his own interests 

best, and, m the absence of arbitrary restrictions, is sure to follow 
them, 

3. That, in the absence .of external restraint, free competition 
can and does exist. 

4- That such free competition always develops the highest 

huinan possibilities, by enabling each individual to do that for 
w ich he is best fitted, by eliminating unfit elements, and thus 

most surely advancing the welfare of all. 

These may be criticized in order : 

I . Altruism as well as self-interest is a motive in human action 
2. In some cases, for instance in compulsory education, sanita- 
lon, labor laws, etc., the persons concerned do not know their own 
intere^s and must be protected by the collective action of others. 

3- Competition does not persist unless the competitors are 

fereTOrbrassSw th governmental inter- 

terence, by^assistmg the weaker party, makes competition possible 
instead of destroying it 

4 - As dready indicated, the law of the survival of the fittest 
weii^app^d to human society, is wasteful, slow, and. often in- 
effective. Collective activity may prevent its action when undesir- 

rSerfem^^^ operation if some impeding cause has 

The principle of noninterference, at present, is not in favor as 

’ T. r conditions, a satisfactory 

r state functions. "Its adoption, in complete form, runs 

SlleT instinctive impulses of humanity and would 

nylect governmental duties of the most evident character. As a 
matter of political justice it rests on a mechanical attempt to 

1 Willoughby, The Nature of the State, pp. 326 if. 
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completely divorce individual and social rights. On an economic 
basis it overlooks the plain advantages of cooperation and regulated 
effort. As a scientific law it will not stand examination.” 1 

140. Socialism. Socialism, the most radical ideal of govern- 
mental activity, would transfer to the state control over land and 
the means of production and would limit private property to con- 
sumption goods alone. The state would thus manage all industrial 
enterprises and would replace private initiative and competition 
by state control through managers and laborers employed, paid, 
and directed by governmental departments. 

Revolutionary socialists anticipate « general uprising of the 
masses, who will establish a socialistic state by overthrowing or 
securing control of existing governments and confiscating property 
in private hands. Other less radical socialists believe that this 
revolution will take place voluntarily, approved by all because of 
the increasing evils of the present system. The majority of intel- 
ligent socialists look forward to socialism as an ideal to be realized 
by gradually extending governmental functions and by increasing 
public control over great industrial combinations.. ' 

Socialists differ also in the details of their proposed organization, 
especially in the method of distributing income among the mem- 
bers of a socialistic state. Some believe that, under the economies 
and improved production of socialism, distribution would present 
no difficulties because "of the abundance of wealth. Others recom- 
mend that everything should be held in common, each producing 
according to his capacity and receiving according to his needs. 
Another group advocates equality of wages, .sometimes with the 
proviso that all persons perform equal amounts of labor, according 
to a system of units of labor-time, based on the attractiveness or 
repulsiveness of the occupation. The plan upheld by the majority 
of socialists bases wages on efficiency. Production, as a depart- 
ment of government, would be controlled by elected officials, who 
would manage all industry, assign laborers to their duties, and 
arrange wages and promotions. 

Among the advantages claimed for socialism are that it will 
remedy the injustice, wastefulness, and haphazard methods of 

^ Leacock, Elements of Political Science, p. 369. 
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present industry, and will replace self-interest as the leading 
motive of human action by a broad, altruistic desire for social 
usefulness. Socialists claim that, under private ownership of land 
and the increasing use of machinery and combination of capital 
the laborer, unable to apply himself directly to the means of pro- 
duction, must make a forced bargain with landlord or capitalist • 
that under this system the laborer receives far less than his 
proper share of the product, landlords and capitalists receiving 
enormous rents and profits ; and that as population increases 
and the present system of industry is further developed, the gulf 
between capitalists and laborers will widen, causing finally the 

overthrow of the existing system and the establishment of a 
socialistic state.^ 


In pointing out the economic advantages of their system 

socialists claim that "the economic needs of the community will 

be accurately estimated and the available land, labor, and capital 

carefully apportioned, so that just the quantity of each kind of 

goods required will be produced. The duplication of plants and the 

excessive production of particular goods, now so common, will be 

avoided, the expenses of advertising and competitive selling will be 

saved, and, finally, the production of goods that are harmful rather 

than beneficial to those who consume them will be suspended.” 2 

As a result, the saving in productive power may be applied either 

to increase the amount of goods produced, or to shorten the hours 

of labor, or both. From a moral standpoint it is plain that ' ' instead 

of depending upon self-interest as a spur to industrial activity, 

soc^lism relies upon the love of activity for its own sake, the 

desire to contnbute to the common good, the sense of duty in the 

performance of tasks that are largely voluntary, and the ambition 

o win social _esteem and social distinction through conspicuous 
socisi service.^ 


Without discussing the economic fallacy into which socialists 
are led in ascribing an undue share of production to labor alone ^ 

some of the practical objections to the system may be pointed out : 

^ See Karl Marx, Capital. 

* ^ p. 525. 8 Ibid p. 525, 
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1 . The difficulties of administration would be enormous. Such 
questions as the apportionment of laborers among the various 
departments of industry, the assignment of values to products and 
to labor, the quantity of goods to be produced, the relative propor- 
tion of capital goods and consumers’ goods, and the distribution of 
income, — all of which are now regulated, imperfectly to be sure, 
by the law of demand and supply, — are complex problems whose 
artificial adjustment would require administrative ability of the 
highest order. 

2. Serious dangers would arise because of the opportunities 
for corruption, intrigue, and personal spite. Against the power of 
" bosses,” in a socialistic state, there would be little possibility of 
resistance and little chance of fair play. The connection at present 
existing between business and politics is . the source of many evils 
in government ; strengthening that connection until they become 
practically identical would, under present moral conditions, scarcely 
tend toward improvement. 

3. It is denied that socialism is favorable to progress. If the 
incentive of competition and the hope of reward were removed, 
experiments and improvements would be retarded, individual 
initiative would be checked, and, in attempting to remove inequal- 
ities, there would be danger of reducing life to the dull uniformity 
of stagnation. 

4. Socialists are inclined to be too optimistic in underrating the 
psychological obstacles to their plan. The average man is neither 
so inclined to work nor so zealous for common welfare as socialism 
demands. Neither is the sense of duty sufficiently developed, nor 
public opinion, on which social esteem must depend, sufficiently 
discriminating to obviate the necessity of compulsion. When man- 
kind is morally perfected to the point that socialism demands, it 
will make little difference what form of organization is adopted. 

141. Socialism in present politics. Except in a few small and 
scattered communities no attempts to apply the principles of 
socialism to their full extent have been made. At the same time 
the evils pointed out by socialism are becoming generally recog- 
nized, a stronger feeling of social responsibility is replacing the 
individualism of the last century, and many socialist doctrines have 
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been given practical application by modern states, especially in the 
form of government operation and regulation of industrv In 7 d 

they often holT thTfi numerous, 
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it includes many, discontented persons who vote with it because 
of opposition to the imperial government, but who are not in 
sympa% with its extreme doctrines. 

Socialism in France has had a confusing development, pro- 
gressing through a succession of divisions and fusions. After the 
fall of the Pans Commune in 1S71 socialism was dormant, _ per- 
secuted by the government, — though growing in favor among the 
a oring classes. About 1880 one branch of organized labor de- 
c ared in favor of socialism. Two years later this group was further 
spit into the stnct adherents of Marxian socialism and the Pos- 
sibilists, who were willing to accept gradual reforms and to cooper- 
ate wit the government. Further divisions and the formation of 
in ependent groups led to efforts at union which partially succeeded 
m 1900.' The acceptance of a cabinet portfolio by Millerand, an 
independent socialist, following the Dreyfus agitation, led to a new 
division between the orthodox socialists, who disliked cooperation 
with the government, and the " Opportunists,” who approved it. 
In 1905 the leading wings again united, although there are still 
numerous independent groups, as well as considerable difference 
of opinion as to whether socialism should aim at centralized gov- 
ernmental control, or should extend its already strong authority 
over the municipalities. The socialist parliamentary vote in 1906 
was over one million, and gave the party seventy-six members in 
the Chamber of Deputies. 

In Austria the socialists polled over one million votes in the 
parliamentary election of 1907 and elected eighty-seven deputies 
to the Reichsrath. In Belgium, where the socialists aim to secure 
universal suffrage, they polled about five hundred thousand votes 
and elected thirty-three members to the legislature. In 
Italy the socialists, though divided into groups on questions of 
policy and method, are exceptionally strong. In 1907 they had 
twenty-five representatives in the Chamber of Deputies and 

controlled almost one hundred municipalities. 

In England socialism has had a slow and uneventful growth. 
The Social Democratic Federation, organized in 1881, is the 
orthodox representative of socialism ; the Fabian Society, founded 
in. 1883, has carried on educational propaganda for socialism and 
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has achieved notable municipal reforms ; the Independent Labor 
party, founded in 1893, represents somewhat broader views and 
lays greater emphasis on the political aspects of s6cialism These 
^oups, together with the trades unions that they have been active 
m establishing, constitute the Labor party, with a voting strength of 

about three hundred thousand and with thirty-two representatives 
in the House of Commons (1909). 

In the United States socialism took’ first the form of Utopian 
communistic experiments, none of which, in spite of adherents of 
national reputation, was long successful. About 1 868 numerous 
local socialist organizations were established, but these rapidly went 
to pieces after the industrial crisis of 1873. The first national 
socialist party was organized in 1874, finally taking the name of 
the Socialist Labor party of North America, and in 1892 nominat- 
ing a presidential ticket. For a long time its growth was slow its 
supporters being in the main foreign workingmen. More recently 
t re Socialist party, absorbing the greater part of the former Social- 
ist Labor party, has attained considerable strength. At present 
(1910) It has about thirty-two hundred local organizations, with 
an active membership of fifty thousand, and in the presidential 
election of 1908 polled a vote of over four hundred thousand. 
Socialists have no representation in the United States Congress 
t ey control seats in several commonwealth legislatures and 
municipal councils. Their activities are chiefly directed toward 
seeming practical reforms in legislation and administration. 

One^of the results of the work of Marx, Engels, and other 
socialists, and of the strong labor movement of the middle of the 
last century, was the formation in 1864 of the International Work- 
mgmen s Association, or, as it is usually called, the International. 
This movement extended over the greater part of Europe and in- 
cluded Australia and the United States. From 1864 to 1872 it h^d 

SIX conventmns, devoted mkinly to discussions of social and labm 
problems. This movement was discredited because of its support 
of the Pans Commune after the Franco-Prussian War, and because 
o the growing spirit of anarchism among its members. Con- 
sequently, m 1872, the seat of its general council was transferred to 
NewYork, and m 1876 the International was formally dissolved. 
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Since 1889 international socialist and labor conferences have 
again been held at intervals of two to four years, the Stuttgart 
Congress of 1907 being attended by about one thousand delegates, 
representing twenty-five different countries. The Paris Congress 
of 1900 established a permanent International Socialist Bureau, 
composed of two representatives from each affiliated country. This 
bureau is the executive committee of the international congresses 
and has its headquarters and permanent secretary in Brussels. 

It is unquestionably true that numerous reforms in social legis- 
lation have been either the direct work of socialism in politics, the 
indirect results of its influence, or concessions to its strength. 
Workingmen’s insurance, factory laws, industrial courts, the civil 
code, protective tariffs, taxation, and extended suffrage have all 
been affected by the efforts of its adherents. However, it has been 
in the local divisions, especially in municij)alities, that socialism 
has achieved its greatest triumphs. In France particularly, where, 
in 1904, one wing of the socialist party had full control of the 
administration of sixty-three municipalities, also in Italy, Belgium, 
Austria, Norway, Denmark, and to a less degree in Sweden, Eng- 
land, and the United States, socialists have put into practical 
application their administrative theories. Care of the poor, espe- 
cially of children, extension of education, improved sanitation, 
popular concerts, lectures, and theaters are among their activities, 
together with the regulation or municipal operation of public 
utilities, such as ^ater, light, transportation, and communication. 
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142. Classification of governmental functions. Turning from 
the theoretical questions of the purpose for which the state exists 
and the functions that it may properly perform, to a study of mod- 
ern states in actual operation, one finds a remarkable agreement in 
the general nature of governmental activities. In their dealings 
with one another states follow a recognized code; in the internal 
administration of all states the same chief departments are found; 
legal principles, modes of procedure in legislation and administra- 
tion, and the problems that governments are called upon to solve, 
are in most respects similar. 

All states, while potentially capable t)f exercising the full meas- 
ure of their sovereign powers, realize the importance of guarantee- 
ing a field of individual liberty against governmental encroach- 
ment. Accordingly they place constitutional restrictions upon the 
unlimited exercise of sovereignty, although in time of war, or even 
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in time of peace, through the exercise of the police power with its 
resultant powers of taxation and eminent domain, the state has a 
legal basis for extending its activities if needful for the safety and 
welfare of its people. # 

Again, all the leading states are organized on an individualistic 
basis. In no state is there common property in the means of pro- 
duction, nor are equal wages nor universal employment guaranteed 
by any government. At the same time there is evident a strong 
reaction against the extreme principles of individualism. Modern 
governments are entering upon a constantly widening sphere of 
activities, especially in connection with industry. Government 
ownership and management of various kinds of business, govern- 
ment regulation of commerce, manufacture, and prices, and gov- 
ernment interference on behalf of the laboring class are the most 
important examples of this tendency. Besides, modern states are 
undertaking many functions for the general welfare of their citi- 
zens, each state deciding, in accordance with existing conditions, 
whether the advantages derived from public control will more than 
compensate for the possible weakening of the self-reliance of its 
people, for the encroachment upon their personal freedom, for the 
danger of corrupt influences in government, and for the creating 
of precedents for the assumption of activities by the state that will 
be detrimental to the general interest.^ 

A further analysis shows that the functions exercised by govern- 
ments in leading modern states may be broadly classified under 
two heads: 

I. Essential fimctions. '- It is admitted by all that the state 
should possess powers sufficiently extensive for the maintenance 
of its own continued existence against foreign interference, to pro- 
vide the means whereby its national life may be preserved and 
developed, and to maintain internal order, including the protection 
of life, liberty, and property. These have been designated the 
essential functions of the state, and are such as must be possessed 
by a state, whatever its form.” ^ These functions are determined 
by the threefold relations of state to state, of state to citizen, and 
of citizen to citizen. The state must determine its relations to 

^ Willoughby, The Nature of the State, p. 33S. 2 Ibid., p. 310. 
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other states in peace and in war ; it must determine its relation to its 
own citizens as to their share in political power, their freedom from 
governmental interference, and their actions that are dangerous 
to state existence ; and it must regulate the dealings of its citizens 
with one another so as to secure order and justice. In carrying out 
these functions the maintenance of army, na\y, and a large number 
of officials, the raising and expenditure of vast sums of money, and 
the exercise of extensive and varied powers are necessary. 

A closer examination of the essential functions of the state 
shows that they follow naturally from the definition of the state 
and from its essential attribute — sovereignty. Consequently they 
must adjust the relation of sovereignty, in its external aspect, to 
other states, and, in its internal aspect, to individual liberty. These 
functions are therefore concerned with the sovereignty of the state 
in its two aspects of : 

(a) Power. These include the diplomatic and military relations 
of a state to other states, the maintenance of state existence by the 
rights of taxation and eminent domain, and the maintenance of 
order and security by means of the police service and the criminal 
law. These functions emphasize the authority of .the state. 

(b) Liberty. These include the determination of the rights of 
citizens to share in governing, the education of citizens in political 
methods, and improvements in state organization and administra- 
tion v On its negative side it includes a guarantee, within a certain 
field, against interfei-ence on the part of either government or indi- 
vidual, maintained by the laws and the courts. These functions 
emphasize the political and civil liberty of the individuaL 

2 . Optional frmctmm^ are exercised not because they 

are essential to the existence of the state and the maintenance of 
its power, or to the liberty and security of its citizens, but because 
they are expected to promote general welfare morally, intellectu- 
ally, or economically. While optional, they are at the present time 
of great importance, in many cases the boundary line separating 
them from the essential functions being extremely difficult to deter- 
mine. They include activities which, if left to individuals, would 
be either inefficiently or unjustly performed or not performed at 
all. Accordingly they may be subdivided into : 
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(a) Nonsocialistic. These are functions which, if not assumed 
by the state, would not be undertaken at all. The activity of the 
state in this field does, therefore, not limit or interfere with private 
enterprise. Under this head come care of the poor and incapable, 
maintenance of public parks and libraries, sanitation, certain forms 
of education, and the large amount of investigating and statistical 
work the purpose of which is to improve the environment and give 
information by which further improvement may be made. 

(b) Socialistic. These are functions that admit of private initi- 
ative, but are frequently taken over, wholly or in part, by the -state, 
either for the purpose of preventing the evils of private control or 
because they can be more effectively managed by governmental 
authority. Examples are state ownership and operation of railroads 
or telegraph lines, and municipal control of water, gas, and electric 
light. Regulation of labor and prices partakes of the nature of 
both socialistic and nonsocialistic functions. 

It may be noted that because of the different conditions that 
prevail in modern states, enterprises that in some states are social- 
istic may be nonsocialistic in others. For example, it was found 
commercially impossible to have railroads built by private initiative 
in Italy. Accordingly their construction and operation by the 
government was not socialistic, since they were not taken out of 
the hands of private enterprise. 

14:3. Essential functions. Every state finds it necessary to main- 
tain social order, to provide for the protection of person and 
property, to fix the legal relations of the family, to regulate the 
holding, transmission, and interchange of property, to determine 
contract rights and the liability for debt, to define and punish 
crime, and to administer justice in civil cases. Besides, the state 
must determine the political duties, privileges, and relations of its 
citizens, and must preserve its life and maintain its political rela- 
tionship with foreign powers.^ 

These essential functions of the state, in so far as they are con- 
cerned with foreign relations or with the general legislative, judi- 
cial, and administrative regulation of the activities of individuals, 
have been discussed in preceding chapters.^ There are, however, 

1 Wilson, The State, pp. 613-614. 2 Chapters XI-XII, XVIII-XXIII. 
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two branches of administration common to all states, that demand 
additional attention. These are the activities of the state con- 
cerned with financial and militaiy affairs. In order that the gov- 
ernment may perform its duties it must have pecuniary means. 
In case of attempts made against its existence or power by other 
states, or against its peace and order by its own citizens, an army 
and usually a navy are demanded. Financial and military functions 
are therefore essential to the state, both in its dealings with other 
states and in its relation to its own inhabitants. A brief statement 

of the leading features of these important governmental activities 
IqIIows : 

I . Financtal ftmcttons. The evolution of taxation shows the 
various phases through which social and political organization has 
passed.! The primitive state, whose chief activity was war, de- 
manded of its citizens military service, and developed regulations 
as to the equipment and supplies to be furnished. The treasury of 
the state was identical with the wealth of the chief or king, and 
was maintained by gifts or tribute, by the yields from conquered 
lands, or by raids on neighboring peoples. As the internal activities 
of the state increased, service in time of peace was also demanded, 
and forced labor or a percentage on flocks and harvests furnished 
the needed income. As wealth increased, personal services were 
usually commuted for some form of payment. Taxation of produce 
was changed to a money payment on the land itself ; and, as manu- 
factures and commerce grew, various kinds of movables were also 
compelledTo contribute their share. In addition, large sums were 
raised by irregular means, such as forced loans, confiscation, and 
exorbitant fees. The sale of oflfices dr of monopolies and the 
debasement of the coinage were also common. As economic con- 
ditions changed, new forms of taxation became possible. In . 
addition to the poll tax and to taxes on incomes and inheritances, 
all of which have been in use for a long time, taxes have been 
laid on the manufacture of goods, on the privilege of carrying on 
certain kinds of business, on special business transactions, and on 
goods sent out or brought into a state. More recently corporation 
and franchise taxes have furnished large incomes. 
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The method of levying taxes has also undergone significant 
change. The tyrannical power of officials who '' farmed or leased 
the right to collect the taxes, aijid the burdensome feudal obliga- 
tions of the Middle Ages are now replaced by systems of assess- 
ment and collection by responsible governmental officials. Several 
forms of taxation, because of their effects on private enterprise, 
shade off into the optional functions of the state and will be dis- 
cussed more fully in a later section. ^ Of such nature are tariffs, 
when levied for the purpose of protecting home manufactures 
as well as for revenue ; and licenses, whose aim is to regulate 

the manufacture or sale of commodities such as alcoholic liquors 
or foodstuffs. 

Other financial functions of the state include the maintenance 
of coinage and currency ; the administration of public property, 
such as public lands or forests, public buildings, and munitions of 
war ; state monopolies, such as the postal service and, in some 
states, railroads and telegraphs, or certain commodities, such as 

tobacco and salt. The management of the public debt is an allied 
function. 

The financial situation (1910) in the national governments of 
leading modern states may be briefly outlined as follows : 

(a) France. Revenues and expenditures each average a little 
more than seven hundred million dollars annually. About 15 per 
pnt of the revenue is derived from direct taxes, 57 per cent from 
indirect taxes, and 21 per cent from government domains and 
monopolies. One third of all expenditures goes to pay charges 
on the national debt ; war, navy, posts and telegraphs, instruction, 
public works, and the civil service are the other most important 
items. The national debt is about six billion dollars, with an annual 
cost of six dollars per capita. 

(b) Germany. Revenues and expenditures each average about 
six hundred million dollars annually. The imperial revenues are 
derived from customs, certain forms of excise, and the profits of the 
posts, telegraphs, and state railways. To make up the deficit, the 
German commonwealths are assessed in proportion to their popula- 
tion. The chief expenditures are for army and navy, which demand 

1 See section 144. 
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almost one half of the total ; then, in order, come posts and tele- 
graphs, impenal treasury, national debt, and pensions. The 
national debt is about eight hundred and fifty million dollars, with 
an annual cost of about fifty cents per capita. 

(c) Great Britain. Revenues and expenditures each average 
about seven hundred and fifty million dollars annually. The chief 
sources of revenue are customs, excises, property and income taxes, 
estate and stamp duties, and income from posts and telegraphs 
The national debt, civil service, army, and navy, each requiring 
a out one hundred and fifty million dollars annually, are the chief 
Items of ependiture. The national debt is a little less than four 

billion dollars, with an annual cost of about three and one-fourth 
dollars per capita. 

(d) The United States. Revenues and expenditures each aver- 
age about eight hundred million dollars annually. The chief sources 
of income are customs, internal revenue, and postal service Since 
the Constitution of the United States provides that direct taxation 
at the hands of the federal government must be levied in propor- 
tion to population, 1 and that it must be apportioned amoncf the 
commonwealths " according to their respective numbers,” 2 the 
inequitable distnbution that would result from these restrictions 
IS so evident that the federal government is practically limited 
to indirect taxation. The federal corporation tax and the recently 
adopted constitutional amendment permitting the levy of an income 
tax are attempts to extend national control over direct taxation. 
On the other hand, since the commonwealths are forbidden to 
levy import duties,® and since commonwealth taxation on goods 

manufactured vrithin their jurisdiction would tend to drive such 
industries to other commonwealths, and since taxation on goods 
manufactured elsewhere would probably be considered interference 
with interstate commerce, the commonwealths and local governments 
are practically limited to direct taxation. The chief expenditures 
are for the civil service, militaiy and naval establishments, postal 
service, and pensions. The national debt is about nine hundred 

and fifty million dollars, with an annual cost of twenty-five cents 
per capita. 

^ Article I, section 9. ^ Article I, section 2. * Article I, section 10. 
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It must be remembei'ed that in all these states local and colonial 
finance is of great importance, revenues being derived mainly from 
direct taxation and expended for purposes of general welfare. 
Especially in federal states, such as Germany and the United 
States, many functions are performed by the commonwealths rather 
than by the national governments. 

In adjusting expenditures to revenue several systems are in use : 

(a) In despotic states the government takes all that it can with- 
out crippling the resources of the country so seriously that future 
taxes would be impossible. The revenues thus raised are spent at 
the will of persons irresponsible to the people. . 

(b) In most of the democratic states the budget of necessary 
expenditures is calculated and the probable income from ordinary 
revenues estimated. The difference is then adjusted by increasing 
or diminishing some small elastic tax. 

(c) In the United States federal government, whose income is 
derived largely from tariff on imports and from excises on com- 
modities of internal production, the national revenue cannot be 
accurately foretold, since it fluctuates according to the prosperity of 
the countiy. Besides, these taxes are not elastic, since they are 
changed only after lengthy deliberation by Congress. Consequently 
there is little direct relation between revenue and the needs of the 
government, and money is spent to balance the revenue, whatever 
it may happen to be. 

2, Military functions. War was the chief function of early states, 
their greatness depending in the main on their military strength. 
All citizens were soldiers, although their training and equipment 
were largely matters of private concern, and their provisions 
and pay were secured by plunder and conquest. At the present 
time, war, though an exceptional activity of the state, is still im- 
portant; and militaiy preparation, largely a matter of technical 
training and material equipment, is carried on extensively and by 
the state alone. In addition to armies, all important states possess 
navies ; and modern warfare is determined largely by the outcome 
of war at sea and by the ability to maintain the financial burdens 
that modern warfare entails. Ordinarily both armies and navies 
are considered safeguards of peace rather than direct challenges 
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to war ; armies being used to maintain internal order, and navies 
to protect commerce and colonies. States whose frontiers are ex- 
posed or who are surrounded by hostile neighbors, making war 
always imminent, give all men military training and constantly 
keep a large number *ready for immediate service. Such is the 
case in France and Germany, where military service is compul- 
sory, where standing armies numbering hundreds of thousands 
of men are constantly under arms, and where all able-bodied men 
form a militaiy reserve in case of need. In states such as Great 
Britain and the United States, whose geographic position makes 
invasion difficult, military service is not compulsory. Volunteers 
are depended upon in case of war, and a small standing army is 
maintained for purposes of internal administration and as the 
nucleus for a volunteer army if war should occur. 

On the other hand, states isolated by the sea, or possessing scat- 
tered colonies or extensive commerce, aim to maintain large navies. 
Great Britain in particular considering it essential that her naval 
strength be greater than that of any other two states ; while the 
United States, Germany, France, and Japan vie with one another 
in the size and efficiency of their naval armaments. All states 
spend immense sums in building military works and naval stations, 
and in accumulating munitions of war. Schools for training mili- 
tary and naval officers are established, pensions furnished to dis- 
abled veterans, and experiments in improved methods of destruction 
encouraged. 

In all the leading states a large proportion of national income 
is expended on the army and navy. Even in the United States, 
where the danger of war is comparatively remote, one half of the 
expenditure of the federal government is needed for army, navy, 
and pensions. If to this be added the cost of the expensive and 
ineffective " state militia,” the proportions of the mUitaiy function, 
even in a peaceful industrial state, will bp evident. 

144, Optional functions. It is evident that functions undertaken 
for general-welfare purposes vary in different states and at different 
periods. In some respects modern states have limited the scope 
of their activities. The private, life of individuals and their intel- 
lectual and religious beliefs are seldom interfered with, and the 
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family and the church, once merged in the state, are now separate 
institutions. Even these, however, are legally subordinate to the 
state, and some of their most important powers have been trans- 
ferred to it. Marriage and divorce are civil functions, rights 
of kinship and inheritance are regulated by law, and in the case 
of parental neglect or orphanage the state undertakes the care of 
children. Similarly, the state dispenses charity, regulates morals 
and amusements, provides education and undertakes scientific 
investigation, — all of which were at one time under the control 
of the church. 

The development of modern industrial conditions has made the 
state particularly important both as a conservative and as a con- 
structive agent. As industrial society becomes more complex and 
interdependent, general welfare demands that the interests of the 
individual be increasingly subordinated to those of the community. 
This tendency is aided by the growing confidence of mankind in 
its ability to improve its environment and reform its institutions, 
and by the democratic basis of the state, as a result of which its 
action is welcomed rather than opposed or regarded with suspicion. 
States have worked out fairly well their external relations and the 
political status of their citizens. The wars and revolutions of the 
past century have been replaced by intense interest in economic 
matters ; cominercial relations form the subjects of most treaties ; 
and legislatures are concerned with the problems of tariffs, corpo- 
rations, and currency. 

The following are some of the most important functions that 
modern states, in varying degrees, deem it advisable to undertake: 

I . State ma7iagement of indtistry. Governments may enter 
upon business enterprises for the purpose of securing revenue or 
for general social reasons. Accordingly government monopolies 
may be divided into : 

(a) Fiscal monopolies. Certain articles of wide consumption 
easily lend themselves to a form of taxation if operated by states 
for profit. Other commodities may be monopolized for the pur- 
pose of regulating their use. Examples of fiscal monopolies in 
modern states are tobacco, matches, and gunpowder in France, 
salt in Saxony, opium in some of the Eastern countries, and spirits 
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in Russia and Switzerland. Lotteries, formerly common, survive 
in some states. 

(b) Social monopolies. These enterprises are undertaken by 
states because of their public importance. At first in private hands, 
they have gradually come under government regulation, and at 
present in many states they are under governmental management. 
Sometimes they are managed for profit, sometimes fees are charged 
to cover expenses, and sometimes the service is free, the expenses 
being covered by general taxation. Existing examples of govern- 
ment ownership, some of which are undertaken by national and 
others by local organs, may be classified under the following heads 

(1) Transfer of values, — coinage, currency, and banking. 

(2) Transfer of products, — markets, docks, and piers. 

(3) Transmission of intelligence, — post office, telegraph, and 
telephone. 

(4) Transportation of persons and commodities, — roads, canals, 
ferries, bridges, railroads, and express companies. 

(5) Transmission of utilities and power, — water works, gas and 
electric-light works, electric-power works, steam-heat and hot-water 
lines, irrigation and power canals. 

In some states the peculiar public importance of certain func- 
tions or the inability of individuals to conduct them may lead to 
public management of activities usually in private hands; in other 
states the magnitude of certain interests, with resultant danger 
of inefficiency or of political corruption, may be sufficient reason 
to prevent government ownership. The success of public manage- 
ment of railways in Prussia is not sufficient reason for the assump- 
tion of that function by the government of the United States. 

2. Regulation of trade and industry. In addition to regulations 
for the benefit of consumers, safeguarding health by food inspec- 
tion and quarantine regulation, and for the benefit of producers by 
means of so-called labor laws, governments protect investors by 
regulating banks, trust companies, and insurance, and by defining 
and enforcing the obligations of officers of corporations. Modem 
states ffix standards of weights and measures, license trades and 
businesses, and regulate navigation. Inventors and authors are 

1 Seligman, Principles of Economics, p. 564. . ; 
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protected by patent and copyright laws, and certain industries are 
aided by bounties and subsidies. Shipping subsidies, partly for the 
purpose of developing a merchant marine and partly for auxiliary 
naval purposes, are paid by Great Britain, Germany, France, and 
Japan. In the United States, postal subsidies alone are given, 
but in other states additional subsidies for tonnage and even for 
construction have been granted. 

The most important governmental regulations of industry are 
undertaken in behalf of the general public welfare, and deal with 
trusts, railroads, and the tariff . These will be considered in order : 

(a) Trust regulation. In the regime - of small-scale production 
and competition prices were automatically regulated by demand and 
supply. Present methods of large-scale machine production and 
the immense accumulations of capital by means of joint-stock 
companies have made it difficult for small concerns to maintain 
successful competition, and have made possible a monopoly con- 
trol of certain commodities, in some cases including articles of prime 
necessity, at the hands of large industrial corporations. In such 
cases prices may be fixed at the point of highest net returns, and 
the interests of the public may suffer. In addition, the evils of 
speculation and overcapitalization and of corrupting public officials 
are often laid at the door of the trusts. As a result modern gov- 
ernments have found some form of regulation necessary. In the 
United States the Sherman Antitrust Law (1891) forbids contracts 
or combinations in restraint of, or in monopoly of, '' interstate 
trade. Many of the commonwealths have also legislated against 
trusts, although such legislation is frequently evaded, and much of 
it has been declared invalid by the courts. At present efforts are 
being made to secure publicity, and a certain amount of restraint 
is imposed by increasing taxation. 

(b) Railroad regulation. Railroads differ from ordinary indus- 
trial enterprises in several important respects. They are natural 
monopolies, and active competition among them is uneconomic and 
undesirable. Since their greatest expenses are fixed charges, little 
affected by the quantity of business, their rates cannot be fixed on 
the basis of cost of production, but must be levied in accordance 
with " what the traffic will bear.'’ This makes possible unjust 
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discriminations affecting persons, places, and commodities. Finally, 
they are quasi-public corporations,” exercising privileges and per- 
forming services that affect the general welfare. As a result, all 
states have taken action looking to their control or regulation. In 
Prussia, Austria, Hungary, Australia, and elsewhere railways are 
owned and operated by the government. In France limited char- 
ters are granted to private companies, with the provision that the 
railways become the property of the state after a certain period. 
Meantime regulation by the government is extensive. In Great 
Britain and the United States railways are left in private hands, 
but provision is made for government regulation. In Great Britain 
a commission supervises the operation of railroads, discrimination 
is forbidden by law, and maximum rates must be approved by the 
Board of Trade. Most of the United States commonwealths have 
established railroad commissions and have passed laws against dis- 
crimination and combinations. The federal Interstate Commerce 
Act (1887), as extended by the Elkins Law (1903), together with 
the Antitrust Law (1891), aims to maintain competition by prevent- 
ing combinations and pooling,” and at the same time forbids 
discriminations or rebates, and prohibits a greater charge for a 
shorter than for a longer distance over the same line. An Inter- 
state Commerce Commission of five members, appointed by the 
president, is given authority to supervise these provisions, but its 
powers have thus far been limited by evasions and by adverse 
judicial decisions. 

(c^ Tl^ In ancient and medieval times both internal and 

external trade was hampered by burdensome taxes, tolls, prohibi- 
tions, and monopolies. Even after internal trade was freed from 
these restrictions, the g^^^ of commerce and colonies and the 
keen national rivalries of the seventeenth and eighteenth centuries 
led to that regulation of manufactures and commerce known as the 
mercantile system. After the Industrial Revolution the economic 
supremacy of England and her transition from an exporter to an 
importer of food, as manufactures replaced agriculture, led to the 
removal of duties on manufactures and finally on agricultural 
products. Other states followed a similar tendency until the revival 
of national spirit in Germany, Italy, and elsewhere during the 
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nineteenth century caused a strong reaction in favor of protection. 
In the United States the protective policy was adopted after the 
War of 1812, when foreign competition threatened to destroy the 
beginnings of American industry, and, except for a brief period in 
the middle of the nineteenth century, it has continued to the pres- 
ent time. Even in Great Britain, whose industrial supremacy is 
now threatened, there is a strong movement in favor of protective 
duties. 

Aside from the value of import duties as an easy and profitable 
method, of raising revenue, the leading arguments at present 
advanced in their favor are : 

(a) The infant-industry argument. Newly started industries, 
unable to compete with older and better-established foreign rivals, 
need temporary assistance during their transition period. This 
will be amply repaid by lower prices, due to competition, after the 
home industries are fully developed. This is evidently not 
defensible as a permanent policy. 

(b) The variegated production argument. This emphasizes the 
value of national industrial independence and a well-rounded eco- 
nomic life. Otherwise a state is at the mercy of other states for a 
part of its economic existence, and in case of war may find itself 
seriously handicapped. 

On the other hand, those who favor free trade reply that in 
foreign trade states are not rivals, but customers ; and that if im- 
ports are restricted by high duties, exports must be correspondingly 
diminished. If trade is unhindered, every one may buy in the 
lowest and sell in the highest market. Each nation may thus 
develop its natural resources to the greatest degree, and the pro- 
duction and wealth of the world will be accordingly increased. 
They claim that protection is an unnecessary tax on the consumer 
and interferes with the adjustment of economic forces ; that while 
protecting some industries it destroys others ; that it involves large- 

scale political corruption and stirs up national rivalries and 
hatreds.^ 

At the same time it must be remembered that free trade is a 
cosmopolitan ideal, and, while augmenting the wealth of the world 

^ Seligman, Principles of Economics, p. 511. 
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as a whole, might be injurious to states with poor economic 
resources, whose capital and labor would be attracted to states 
offering greater advantages. In the present age of national rival- 
ries states are not unselfish enough to* increase general welfare at 
the expense of their own existence, and states whose resources or 
industrial methods are inferior or undeveloped will probably try 
to balance such handicaps by protective tariffs. At present Great 
Britain is the only industrial state on a free-trade basis. Even 
her colonies, while establishing preferential rates with the home 
state, have adopted the principle of protection, and German and 
American competition may compel Great Britain to modify her 
present system. On the other hand, the United States, whose 
resources have been developed more rapidly because of protection, 
has reached a position of industrial supremacy comparable to that 
of England a century ago, and a considerable reduction of import 
duties would probably be to her advantage. 

3 . Regulation of labor. In the present industrial era the rights, 
duties, and privileges of a growing laboring class must be readjusted 
to accord with existing conditions. Legislation for this purpose 
began in England, where the evils of the laissesfaire pvmcv^l^ 
as applied to new industrial conditions were first apparent. In 
the remainder of Europe and in America it came later, but is 
gradually expanding. Considerable diversity in labor legislation is 
found in the United States, since such regulation comes under 
commonwealth and not federal jurisdiction, and varies in accord- 
ance with the industrial development of the various sections of 
the country. 

Legislation in behalf of the laborer has assumed three principal 
forms, dealing with : ^ 

(a) Conditions of employment. Such regulations fix an age limit 
below' which children may not be employed, limit the hours of 
labor, and protect laborers against accident or disease due to 
dangerous or unhealthy trades. 

(b) Conditions of remuneration. Laws have been passed com- 
pelling regular and frequent payment of wages in cash; and in 
Australia minimum wages have been fixed in many trades. 

1 Seligman, Principles of Economics, pp. 430"434* 
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(c) Results of employment. Under this head the most important 

action of states deals with employers’ liability fop injuries sustained 
by workmen, and compulsory insurance of laborers against acci- 
dent, illness, and old age, — the cost being divided among the 
employer, the government, and the workmen. In New Zealand 

and parts of Australia compulsory arbitration of labor disputes is 
enforced. 

States differ in the degree to which they interfere for the ben- 
efit of laborers. Germany, Great Britain, and the Unite'd States 
do not limit the hours of employment of adult males, but such 
limits are assigned in France and Austria. The legal principles of 
“ mplied risk ” and "fellow servant” limit the liability of employ- 
ers in the United States far more than is the case in most states. 
Compulsoiy insurance, starting in Germany and imitated in man y 
states, has met with Httle favor in the United States, and few 
states follow Australasia in fixing a minimum wage or applying 
compulsory arbitration to labor disputes. 

4 . Education. Most states regulate education, encourage it by 
^nting subsidies, or undertake its management as a public func- 
tion. Public education is desirable, not only for the welfare of indi- 
viduals, but dso for the safety and progress of the state. Education 
decreases cnme and poverty, it equips men for the various trades 
and professions by which the resources and interests of the state 
may be utilized or conserved, and it makes citizens capable of 

taking an intelligent part in public affairs. 

S-^Care of the poor and incapable. In this function the state 
supplements the activities of private individuals and of religious 
institutions. It makes provision, usually through its local divisfons 
for the care of the destitute, especially aged persons and children! 
t maintains reform schools, institutes for defectives^ hospitals, 
and asylums. By these means needy individuals are aided and 
the welfare of society safeguarded, 

^ 6. Sanitation ^ and health. To counteract the ignorance or self- 
ishness of individuals, states take precautions against the rise and 
spread of disease. In this way they not orilv assist those directly 
cpncemed, but also protect society in general. \Besides, the interests 
of the state, as well as the happiness and prosperity of individuals 
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are concerned in preventing pauperism and crime and in increasing 
the effective labor power of its citizens. The regulation and inspec- 
tion of foodstuffs are additional safeguards, and by restrictions on 
the manufacture and sale of alcoholic products the state aims to 
improve moral and social conditions as well as public health. 

In addition, there are numerous other functions that states 
undertake, or regulations that they enforce, for the purpose of pro- 
tecting individuals or promoting general welfare. State regulation 
of the practice of law, medicine, and pharmacy, the inspection of 
buildings, restrictions on public gambling, and Sabbath-observance 
laws are a few examples that show the diflficulties in the way of any 
attempt to draw a definite line separating activities of private con- 
cern from those that, in the opinion of modern states, have a social 
significance sufficient to demand public action. 
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houses, 242-244 ; comparative power 
of houses, 244-246; internal organ- 
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Missionaries in colonization, 356 
Monarchial unions, 1 80-1 81 
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movements of, 350, 355 
Porto Rico, 369-370 
Portugal, colonial development of, 352 ; 

colonial policy of, 359 
Positive law, 1 19 
Possibilists in France, 389 
President, in France, 258-260, 265; in 
the United States, 258-260 ; effect of 
election of, on parties, 298-299 
Primary election, 306 
Prime minister, in England, 264; in 
France, 265 
Primogeniture, 17 1 
Private law, see Law 
Privateers, 158 
Privy council, 261, 262, 264 
Prize courts, 159, 165 
Procedure, legal, 127, 275 
Progress, 49-51 



INDEX 


419 


Prohibition party in the United States, 

296, 300 

Property, in international law, 148-150 ; 
in war, 15S-160, 162-165 j as a req- 
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gin of states, 195-196; of i688,.85, 
105, 293 ; of 1S4S, 197 
Rhodes, maritime code of, 134 
Rights, 126-127 
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Statthaltery 320 
Statutes, 1 28 
Steering Committee, 177 
Stuttgart Congress, 391 
Subsidies, ship, 404 ; postal, 404 
Substantive law, see Law 
Suez Canal, 150, 160, 354, 357 
Suffrage, development of, 207 ; restric- 
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